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MONDAY, APRIL 9, 1956 


Unirep Srates SENATE, 
CoMMITTER ON INTERSTATE AND FOREIGN COMMERCE, 
SUBCOMMITTEE ON SURFACE ‘TRANSPORTATION, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a. m., in room G-16, 
United States Capitol, Hon. George A. Smathers (chairman of the 
subcommittee) presiding. 

Present: Senators Smathers and Schoeppel.* 

Senator Smaruers. The meeting will come to order. For the pur- 
pose of the record I will say this hearing was called to receive testimony 
on three bills, Senate bill 3365, Senate bill 3366, and Senate bill 3567. 
These bills are designed to amend part LV of the Interstate Commerce 
Act in which is incorporated legislation for the regulation of freight 
forwarders engaged in interstate commerce. Part IV was enacted 
into law in 1942 and duplicates, in large part, the regulation provided 
for other carriers in the Interstate Commerce Act. 

In 1950, part IV was amended to make it clear that freight for- 
warders are common carriers. Forwarders, by the 1950, amendments, 
were given the right with certain limitations to make contracts with 
motor common carriers for over-the-road service. 

Freight forwarders, in their capacity as common carriers, utilize 
the facilities of rail, motor, and water carriers to provide the service 
that forwarders render to the public. 

In the course of its operation a forwarder assembles small lots of 
freight from many shippers, consolidates them into carload or truck- 
load lots, and faeneale the freight thus consolidated to break-bulk 
points. At these points the forwarder distributes the individual ship- 
ments to the consignees. The forwarder issues its own bill of lading 
to the shipper and assumes complete responsibility for the shipments. 

The forwarder charges the shipper the same less-than-carload or 
less-than-truckload rate charged by the rail or motor carrier to a 
shipper. The forwarder’s profit, after payment of the necessary 
expenses, lies in the difference between the less-than-carload or less- 
than-truckload rates paid by the shipper to the forwarder and the 
lower carload or truckload rate paid by the forwarder to the carrier 
moving the consolidated shipments in line-hand service. 

For the record it should be pointed out that S. 3365 proposes to 
amend section 410 of the Interstate Commerce Act to alter the require- 
ments for obtaining a freight-forwarder permit. 


‘Staff assigned to this hearing: Frank L. Barton, transportation counsel. 
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5. 3366 would amend section 409 of the act to authorize contracts 
between freight forwarders and railroads for the movement of trailers 
on flatears, popul: rly known as piggyback service. 

S. 5367 contains provisions for amending section 411 of the act to 
make lawful, upon approval by the Interstate Commerce Commis- 
sion, acquisition of control by freight forwarders of other carriers 
subject to the act. 

To become part of the record at this particular point is a letter from 
the Chairman of the ICC on each of these 3 proposals as well as 3 
letters from the Comptroller General on the 3 bills. 

(S. 3365, S. 3366. S. 3367, and the letters referred to above are as 
follows :) 


LS. 3365, S4th Conyg., 2d sess. ] 


A BILL To amend section 410 of the Interstate Commerce Act, as amended, to change the 
requirements for obtaining a freight forwarder permit 


be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assenbled, That section 410 of the Interstate Commerce 
Act, as amended, is amended by eliminating therefrom subsection (d) in its 
entirety, and by redesignating subsection (e), (f), (2), (h), and (i) as sub- 
sections (d), (e), (f), (¢), and (h), respectively. 


[S. 8366, S4th Cong., 2d sess. ] 


A BILL To amend section 409 of the Interstate Commerce Act, as amended, to authorize 
contracts between freight forwarders and railroads for the movement of trailers on 
flatcars 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That subsection (a) of section 409 of the 

interstate Commerce Act, as amended, is amended by inserting “(1)” after 
(a)” and by adding at the end of such subsection the following new paragraph: 
(2) Nothing in this Act shall be construed to prevent freight forwarders sub- 
ject to this part from entering into or operating under contracts with common 
earriers by railroad subject to part I of this Act, governing the utilization by 
such freight forwarders of the services and instrumentalities of such common 
earriers by railroad and the compensation to be paid therefor, for line-haul 
movement of freight loaded in or on trailers or other containers and transported 
on railroad cars suitable for such use: Provided, That in the case of such ¢on- 
tracts it shall be the duty of the parties thereto to establish just, reasonable, 
and equitable terms, conditions, and compensation which shall not unduly prefer 
or prejudice any of the participants thereto and shall be consistent with the 
national transportation policy declared in this Act.” 
Sec. 2. The heading of such section 409 is amended by striking out “ny MoTOR 


VEHICLE” and inserting in lien thereof “By RAILROAD OR MOTOR VEHICLE.” 


[S. 3867, 84th Cong., 2d sess.] 


A BILL To amend section 411 of the Interstate Commerce Act, as amended, with respect 
to relationships between freight forwarders and other common Carriers 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (a) of section 411 of the 
Interstate Commerce Act, as amended, to read as follows: 

“Sec. 411 (a) (1) Notwithstanding any other provision of this Act, it shall be 
lawful, with the approval and authorization of the Commission, as provided 
in paragraph (2) of this subsection, for a freight forwarder subject to this part 
to acquire control of one or more common carriers subject to part I, II, or III 
of this Act, through ownership of stock or otherwise; except that this subsection 
shall not alter, limit, or affect the right of any carrier subject to part I, II, or 
III of this Act to acquire control of any other carrier subject to part I, II, or 
III of this Act in accordance with the provisions of section 5 of part I of this 
Act. 
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**(2) Whenever a transaction made lawful by paragraph (1) of this sub- 
section is proposed, the freight forwarder seeking authority therefor shall pre- 
sent an application to the Commission, and thereupon the Commission shall give 
due notice thereof and afford reasonable opportunity for interested parties to 
be heard, setting the application for public hearing if deemed by the Commis- 
sion necessary in order to determine whether the findings specified in paragraph 
(3) of this subsection may properly be made. If the Commission finds that, 
subject to such terms and conditions and such modifications as it shall find to 
be just and reasonable, the proposed transaction is within the scope of para- 
graph (1) of this subsection and will be consistent with the public interest, it 
shall enter an order approving and authorizing such transaction, upon the 
terms and conditions and with the modifications so found to be just and 
reasonable. 

“(3) In passing upon any proposed transaction under the provisions of 
this section, the Commission shall give weight to the following considerations, 
among others: (a) The effect of the proposed transaction upon adequate trans- 
portation service to the public, and (2) where appropriate, the interest of the 
carrier employees affected; and the Commission may require, as a prerequisite 
to its approval of any proposed transaction under the provisions of this section, 
a fair and equitable arrangement to protect the interests of the employees 
affected.” 





INTERSTATE COMMERCE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington, April 6, 1956. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

DEAR CHAIRMAN MAGNUSON: Your letter of March 6, 1956, addressed to the 
Chairman of the Commission and requesting comments on a bill (S. 3365) intro- 
duced by you (by request) to amend section 410 of the Interstate Commerce Act, 
as amended, to change the requirements for obtaining a freight forwarder permit, 
has been referred to our Committee on Legislation. After careful consideration 
by that committee, I am authorized to submit the following comments in its 
behalf: 

S. 3365 would amend section 410 of the Interstate Commerce Act by eliminat- 
ing subsection (d), and by appropriately redesignating the remaining subsections. 
The subsection which would be eliminated reads as follows: 

‘*(d) The Commission shall not deny authority to engage in the whole or any 
part of the proposed service covered by any application made under this section 
solely on the ground that such service will be in competition with the service 
subject to this part performed by any other freight forwarder or freight 
forwarders.” 

The effect to be given to section 410 (d) has been considered in a number of 
Comniission proceedings, and, in this connection, one of the requirements neces- 
sary to issuance of a freight-forwarder permit under section 410 (c) is a finding, 
“that the proposed service, to the extent authorized by the permit, is or will be 
consistent with the public interest and the national transportation policy.” In 
our administration of part IV of the act, applications for forwarder rights have 
been granted where the evidence showed, among other things, that shippers 
desired and would utilize a proposed service. In those cases where it appeared 
that substantial impairment to the services of existing forwarders might result, 
the Commission has taken the position that such result would be contrary to 
the public interest and, upon so finding, has denied applications for new rights. 
However, due to the difficulty which interested parties in forwarder proceedings 
have had in adducing evidence to show the probable effects of a proposed service, 
very few applications for freight-forwarder permits have been denied upon 
evidence that the granting of such applications might lead to situations resulting 
in substantial impairment to the services of existing forwarders. 

The act of December 20, 1950 (Public Law 881, 8ist Cong.) amended the Inter- 
state Commerce Act by designating freight forwarders as common carriers. The 
Commission, in its 69th annual report to Congress, recommended (recom- 
mendation No. 31) that, since freight forwarders are now classified as common 
carriers, they be required to secure certificates of public convenience and neces- 
sity as a prerequisite to engaging in service as a freight forwarder, the same 
type of authority required to be obtained by other types of common carriers. 
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As stated in the annual report, the ease with which permits may be obtained, 
under section 410 (d), could result in overcrowding the freight-forwarding field, 
with general impairment of forwarder service and harm to the general public. 
While it appears that the elimination of section 410 (d) is desirable so as to 
remove the restriction on the Commission’s authority to deny applications, we 
believe that the act should be further amended so as to give effect to the afore- 
mentioned annual report recommendation. 

While we are of the opinion that it would be more desirable to amend section 
410 as suggested above, we have no objection to the enactment of S. 3365 as 
introduced. 

Respectfully submitted. 

J.M. JOHNSON, 
Acting Chairman, Committee on Legislation. 
OWEN CLARKE. 


INTERSTATE COMMERCE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington, D. C., April 6, 1956. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Dear CHAIRMAN MaGNuson: Your letter of March 6, 1956, addressed to the 
Chairman of the Commission and requesting comments on a bill (S. 3366) in- 
troduced by you (by request) to amend section 409 of the Interstate Commerce 
Act, as amended, to authorize contracts between freight forwarders and railroads 
for the movement of trailers on flatcars, has been referred to our Committee on 
Legislation. After careful consideration by that committee, I am authorized 
to submit the following comments in its behalf: 

S. 3866 would amend subsection 409 (a) of the Interstate Commerce Act by 
inserting therein (a), the figure (1), and by adding thereto a new paragrapu 
(2). The proposed new paragraph would authorize freight forwarders and com- 
mon carriers by railroad, subject to certain conditions and limitations, to enter 
into contracts governing the utilization by such freight forwarders of the services 
and instrumentalities of such railroad common carriers and the compensation to 
be paid therefor for line-haul movement of freight loaded in or on trailers 
or other containers and transported on railroad cars suitable for such use. 

For many years freight-forwarder operations were confined almost exclusively 
to service between concentration and break-bulk points, and consolidated ship- 
ments were moved in full carloads by rail carriers. The compensation received 
by the forwarder for this service usually was the margin of difference between 
the established less-than-carload rate and the carload rate. By the use of 
through carloads they provided a more expeditious service than the railroads 
on less-than-carload freight. About 30 years ago freight forwarders began to 
expand their services by employing motor common carriers to gather and dis- 
tribute shipments in wide areas surrounding their concentration and break-bulk 
points. At the same time the forwarder began to use motor carriers for some 
of its terminal-to-terminal movements in truckload lots. In this case, the 
forwarder’s compensation is, generally, the difference between the established 
freight-forwarder rate, which usually parallels the less-than-truck-load rate, 
and the purchase price of the combined transportation services performed by 
the underlying motor and rail transportation services. For some years freight 
forwarders have competed with motor carriers, particularly in connection with 
shipments moving to and from outlying areas. 

From the beginning the forwarder made arrangements, by contract, for the 
services of motor carriers, and thereunder the compensation paid for such serv- 
ices has always been less than the charges of the motor carriers to shippers 
generally. Under the present provisions of section 409, forwarders are author- 
ized to continue such arrangements with motor carriers on a contractual basis, 
except that in the case of line-haul transportation between concentration and 
break-bulk points in truckload lots where such line-haul transportation is for 
a total distance of 450 highway miles or more, the statute specifically provides 
that the contracts shall not permit payment to motor carriers of compensation 
which is lower than their established tariff rates and charges. 

In connection with the growth of trailer-on-rail-flatcar service, motor carriers 
have established class and commodity rate tariffs in which they reserve the 
right to substitute trailer-on-flatcar service for highway transportation. Such 
rates are applicable to the movement of freight under the plan whereby (1) the 
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motor carrier originates and terminates the traffic, substituting trailer-on-flat- 
car service for motor-carrier highway service between terminals, and (2) the 
motor carrier issues the bill of lading covering the through movement. 

A number of railroads have joined with motor carriers in the substituted- 
service plan and have entered into arrangements with motor carriers in which 
participating rail and motor carriers “divide” the applicable so-called joint rate 
and transportation charges. Under such arrangements the railroads receive for 
their trailer-on-flatcar services compensation, sometimes called divisions, which 
is less than their open tariff rates. Under this plan of through transportation 
the motor carrier has been referred to by the Commission as a connecting car- 
rier. See Movement of Highway Trailers By Rail (293 I. C. C. 93). 

Because the concept of freight forwarding is to provide a complete transpor- 
tation service from point of origin to ultimate destination, the forwarder, al- 
though designated by statute as a common carrier, may not enter into the estab- 
lishment of joint rates with railroads or other common carriers or arrange 
divisions therewith (Movement of Highway Trailers by Rail, supra). Therefore, 
unlike motor carriers, in moving their shipments the forwarders have always paid 
the railroads, and must continue to pay under the present law, their published 
tariff rates. The railroad rate structure had been suitable to this method of op- 
eration by reason of the publication of all-commodity freight rates or other 
volume rates applicable to various commodities. However, with the advent of 
trailer-on-flatcar service it appears that freight forwarders will be unable to serve 
their patrons in extensive areas surrounding concentration and break-bulk points 
on a competitive basis with motor common carriers. Thus by economic neces- 
sity forwarders may be compelled to confine future service on freight to areas 
close to concentration and break-bulk points. 

In order to utilize trailer-on-flatcar service between concentration and break- 
bulk points the forwarder must perform the functions of gathering and distrib- 
uting individual shipments and issue bills of lading covering each shipment 
handled. These functions, as observed above, are substantially the same as those 
engaged in by motor carriers which participate in joint rates and divisional ar- 
rangements with railroads respecting their trailer-on-flatear services. In this 
connection, the Commission, in Substituted Freight Service (232 I. C. C. 683 
(G90) ), early recognized that a motor carrier acts in the capacity of a forwarder 
or shipper when it assembles the traffic tendered by the individual shippers into 
earload lots for rail transportation. 

Under S. 3366, freight forwarders would be able to enter into contracts with 
railroads for the payment to them of compensation less than the tariff rates of 
rail carriers. Such contracts would permit utilization by forwarders of trailer- 
on-flat-car service which appears peculiarly suited to freight-forwarder operations 
since the forwarder, like the motor carrier, may operate more efficiently by 
eliminating the expensive and time-consuming loading and unloading operations 
at each end of the rail line-haul, and thus perform a more expeditious service for 
the public. A need for such contracts may be necessary to enable the freight 
forwarders to continue providing a complete transportation service on a nation- 
wide scale of benefit to the shippers in the small towns as well as in the large 
cities where the forwarders’ concentration and break-bulk terminals are situated. 

As in the case of contracts between forwarders and motor common carriers, 
contracts between freight forwarders and rail carriers would be required to be 
filed with the Commission, and be subject to inquiry by the Commission into the 
justness, reasonableness, and equitableness of the terms, conditions, and com- 
pensation of the contracts in the light of the national transportation policy. 

The first proviso of section 409 (a) provides that the terms, conditions, and 
compensation under contracts between forwarders and motor carriers shal! not 
unduly prefer or prejudice ‘““* * * any other freight forwarder.” We believe that 
a similar phrase should be inserted in the corresponding provision of the bill 
since it is doubtful whether the provisions of section 404 (c) of the act, relating 
to prohibitions against undue preference or advantage by any common carrier 
subject to part I, IT, or III of the act to any freight forwarder, would apply 
to the terms, conditions, or compensation set forth in contracts between freight 
forwarders and railroads. It is, therefore, suggested that the words “or any 
other freight forwarder” be inserted after “thereto” in line 9, page 2, of the 
bill. 

Subject to the changes hereinabove suggested, we have no objection to the 
enactment of S. 3366. 

Respectfully submitted. 

J. M. JOHNSON, 
Acting Chairman, Committee on Legislation. 
OWEN CLARKE. 
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INTERSTATE COMMERCE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington D. C., April 6, 1956. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D.C. 


DEAR CHAIRMAN MAGNUSON: Your letter of March 6, 1956, addressed to the 
Chairman of the Commission and requesting comments on a bill (S. 3367) intro- 
duced by you (by request) to amend section 411 of the Interstate Commerce Act, 
as amended, with respect to relationships between freight forwarders and other 
common carriers, has been referred to our committee on legislation. After 
eareful consideration by that committee, I am authorized to submit the following 
comments in its behalf: 

Section 411 (a) of the Interstate Commerce Act, which S. 3367 would amend, 
now makes it unlawful for a freight forwarder, or any person controlling, con- 
trolled by, or under common control with a freight forwarder, to acquire control 
of a carrier subject to part I, II, or III of the act. The proposed measure would 
remove this prohibition by rewriting section 411 (a) so as to permit a freight 
forwarder to acquire control of one or more such common carriers, through stock 
ownership or otherwise, if approved by this Commission after reasonable oppor- 
tunity for interested parties to be heard. Before approving any such proposed 
transaction the Commission would be required to find, subject to such terms and 
conditions and such modifications as it shall find just and reasonable, that it 
would be within the scope of amended paragraph 411 (a) (1) and would be 
consistent with the public interest. In passing upon such transactions the Com- 
mission would also be required to give consideration to the effect thereof upon 
adequate transportation service to the public, and where appropriate, to the 
interest of carrier employees affected. As a prerequisite to its approval the Com- 
mission may require a fair and equitable arrangement for the protection of 
such employees. 

While section 411 (a) (1) prohibits a freight forwarder, or any person con- 
trolling, controlled by, or under common control with a freight forwarder, from 
acquiring control of a carrier subject to part I, II, or III of the act, it should be 
noted that section 411 (g) permits such carriers to control or acquire control of 
a freight forwarder or freight forwarders. 

When 8S. 210 (77th Cong.), which, as finally enacted, became part IV of the act, 
was under consideration by Congress, the question arose as to whether or not 
earriers subject to part I, II, or III should be prohibited from having or acquiring 
eontrol of freight forwarders, and conversely as to whether freight forwarders 
should be prohibited from acquiring control of such carriers. In commenting on 
this question, former Chairman Joseph B. Eastman stated in a letter dated 
March 12, 1941, to Senator Burton K. Wheeler, chairman of the Senate Com- 
mittee on Interstate and Foreign Commerce, as follows: 

“The conclusion that the public interest requires that the forwarder be an 
agency independent of carrier control is reinforced by the finding made in the 
Freight Forwarder Investigation, mentioned earlier in this report (229 I. C. C. 
201) that the control and domination of certain large forwarders by railroad com- 
panies resulted in violations of the act. The same considerations which preclude 
earrier control of forwarders also preclude forwarder control of carriers.” 

Congress failed to adopt Chairman Eastman’s suggestion that carriers subject 
to part I, II, or III be prohibited from having or acquiring control of freight 
forwarders. This apparently resulted from the practical realization that for- 
warders had become necessary adjuncts to carrier operations and that among 
the former were wholly owned subsidiaries, affiliated corporations, or forwarders 
directly controlled by the carriers. An analysis of the statements and remarks 
of the committees and various members of Congress concerning the provisions 
of the bill which ultimately became section 411 of the act (H. R. Rept. No. 1172 
(p. 14), 77th Cong., 1st sess., Aug. 13, 1941; 77 Congressional Record 8218 and 
8220, Oct. 23, 1941; and 77 Congressional Record 4067, May 11, 1942), indicates 
that Congress was impressed with three considerations in permitting carrier 
control of freight forwarders. These considerations, as reiterated by Congress- 
man Wolverton in reporting the bill approved by the Conference Committee back 
to the House, were as follows: 

“First. The two largest forwarding operations in the country were developed 
under railroad affiliation, and no complaint of their service appears to have been 
made by the shipping public. 
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“Second. Because of the universality of the service which railroads are re- 
quired to perform, as among persons, localities, and as to different kinds of 
freight, their control of forwarding operations would tend to be more universal 
and less discriminatory than forwarder service conducted by individual operators 
having narrower rights and obligations. 

“Third. The investments made by rail, motor, and water carriers in trans- 
portation properties, facilities, and equipment furnish a substantial incentive 
on their part to provide and maintain for the public a permanent and stable 
service, and as a result their control of forwarding operations should insure to 
the public a greater permanency of service than if forwarding operations were 
only in the hands of those who have no real substantial investment in the prop- 
erties and facilities which make such forwarding operations possible” (77 Con- 
gressional Record 4067, May 11, 1942). 

This reasoning obviously would not apply to forwarder control of carriers 

Several of the larger forwarders continue to be subsidiaries or affiliates of 
major railroad systems, and they apparently continue to so operate under the 
permissive provisions of section 411 (g) without complaint. We are also un- 
aware of any general complaint relative to the present provisions of section 
411 (a) prohibiting forwarders from acquiring control of carriers. 

The basic considerations which governed Congress in the enactment of section 
411 (a) have not changed in any material respect. In its relations with the 
earriers which it utilizes for underlying transportation services, the freight 
forwarder is a shipper, and as such it routes or controls the movement of large 
amounts of freight. To permit forwarders to acquire control of carriers subject 
to the act would, in our opinion, open the way to opportunities for discrimination 
not only with respect to rates and charges, but also in respect of practices which 
would be difficult to control. 

Editorially, it appears that the letter “(a)” in line 1, page 3, of the bill should 
be changed to “(1)”. 

For the reasons hereinabove stated, we believe that enactment of 8. 3367 would 
be contrary to the public interest and therefore recommend against its adoption. 
If, however, the bill should receive favorable consideration by your committee, 
we suggest that in view of the broad language of the bill which would permit 
the acquisition of control “through stock ownership or otherwise” [emphasis 
supplied], consideration be given to amending the bill so as to incorporate therein 
the pertinent provisions of section 5 (2) of the Interstate Commerce Act, entitled 
“Combinations and Mergers of Carriers.” 

Respectfully submitted. 

J. M. JOHNSON, 
Acting Chairman, Committee on Legislation 
OWEN CLARKE. 





COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, D. C., March 12, 1956 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

Dear Mr. CHAIRMAN: Further reference is made to your letter of March 6, 
1956, transmitting a copy of S. 3365, a bill to amend section 410 of the Interstate 
Commerce Act, as amended, to change the requirements for obtaining a freight 
forwarder permit. You invite any comments we may care to offer concerning 
the proposed legislation. 

This bill, by its terms, would amend section 410 of the Interstate Commerce 
Act, as amended, 49 U. S. C. 1010, by eliminating therefrom subsection (d) in 
its entirety, by redesignating the following subsections. The provision to be 
eliminated reads as follows: 

“(d) The Commission shall not deny authority to engage in the whole or any 
part of the proposed service covered by any application made under this section 
solely on the ground that such service will be in competition with the service 
subject to this part performed by any other freight forwarder or freight 
forwarders.” 

We do not have any special information as to the need for this change in the 
provisions of section 410 of the act, as amended, which, if enacted, apparently 
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would not have any direct effect upon the interests of the United States as a 
shipper or upon the functions of our office. Accordingly, we have no occasion 
to object to the enactment of S. 3365. 
Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 





COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, D. C., March 12, 1956. 


Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

Deak Mr. CHAIRMAN: Further reference is made to your letter of March 6, 
1956, transmitting a copy of S. 3366, a bill to amend section 409 of the Interstate 
Commerce Act, as amended, to authorize contracts between freight forwarders 
and railroads for the movement of trailers on flatcars. 

The bill would add a new paragraph to section 409 (a), as now constituted, 
which would have the effect of permitting freight forwarders subject to this 
part to enter into contracts with railroads for the transportation of forwarder 
traffic in freight-laden trailers on flatcars. Section 2 of the bill is designed to 
make appropriate changes in the heading of section 409. 

It is believed proper to call attention to the fact that freight forwarders have 
for some time employed rail carriers to transport their consolidated carload 
shipments between concentration points and break-bulk or distribution points 
by the use of uniform bill-of-lading contracts providing for the payment of tariff 
charges. The Interstate Commerce Commission, in its decision in Movement of 
Highway Trailers by Rail (293 1. C. C. 93, 107) (July 30, 1954), stated that rail 
carriers, subject to regulation under part I of the act, are authorized, without 
obtaining any authority under part II of the act, to transport freight-laden 
trailers on flatcars, the trailers having a prior and/or subsequent movement in 
freight-forwarder service, under provisions of tariffs duly published and filed 
with the Commission. 

The proposed new paragraph refers to the compensation to be paid by the 
freight forwarders to the rail carriers in general terms. Section 409 (a), as 
presently constituted, enacted as Public Law 881, 81st Congress, 2d session, 
authorizes contracts between freight forwarders and motor common Carriers 
and provides that in the case of line-haul transportation between concentration 
points and break-bulk points in truckload lots where such line-haul transporta- 
tion is for a total distance of 450 highway miles or more, such contracts shall 
not permit payment to common carriers by motor vehicle of compensation which 
is lower than would be received under rates or charges established under part II 
of the Interstate Commerce Act. In other words, the authority to contract for 
compensation which is greater or lesser or different from that provided in the 
motor common carrier tariffs is restricted to movements of less than 450 miles 
between the concentration points and the break-bulk points. In this connec- 
tion attention is invited to the minority report on S. 2113 (similar to H. R. 5967 
which became Public Law 881), designated Calendar No. 12938, Senate Report 
No. 1285, part 2, dated July 6, 1950, especially the statement on page 6, reading 
as follows: 

“It should be recognized that S. 2113 would not authorize freight forwarders 
to purchase transportation from railroads at special unpublished rates. There 
is no reason whatever for treating motor carriers different from rail and water 
carriers in their relations with forwarders. If forwarder use of motor-carrier 
transportation at less than full published rates is in the public interest, then 
the same must be true with respect to the forwarder’s use of rail transporta- 
tion. If Congress should adopt S. 2113, forwarders at some future time would 
seek similar privileges with respect to rail and water carriers. There would 
be no logical reason for denying forwarders the same concessions from other 
carriers.” 

We have no special information concerning the need for this proposed change 
in the law and no particular information respecting the merits of the proposed 
legislation. 8S. 3366, if enacted, apparently would have no direct effect upon 
the interests of the United States as a shipper or upon the functions of our 
office. Accordingly, we have no occasion to object to its enactment. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 
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COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, March 12, 1956. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committec on Interstate and Foreign Commerce, 
United States Senate 

DEAR Mr. CHAIRMAN: Further reference is made to your letter of March 6, 
1956, enclosing a copy of S. 3367, a bill to amend section 411 of the Interstate 
Commerce Act, as amended, with respect to relationships between freight 
forwarders and other common carriers. You invite any comments we may care to 
offer on the proposed legislation. 

This bill, by its terms, would make it lawful, with the approval and authori- 
zation of the Commission, for a freight forwarder subject to this part to acquire 
control of one or more common carriers subject to part I, II, or III of the Inter- 
state Commerce Act, through ownership of stock or otherwise, with the excep- 
tion thereinafter specified. The proposed bill also outlines the procedures and 
standards to be followed by the Interstate Commerce Commission whenever a 
transaction made lawful by paragraph (1) of this subsection is proposed. Atten- 
tion is invited to the fact that there is an apparent typographical error in line 
3 on page 3 of the bill. It would seem that the reference ‘(2)" should be 
““(b)” to be consistent with the use of the preceding reference “(a)” at the end of 
line 1 on page 38. 

We have no particular information as to the need for this proposed legisla- 
tion. Apparently, its enactment would not directly affect the interests of the 
United States as a shipper nor the functions of our Office. Accordingly, we have 
no occasion to object to the enactment of 8S. 3367. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller Gencral of the United States 


Senator Smatrnenrs. Now, the first witness that we have this inorn- 
ing and I understand that this gentleman, Mr. Giles Morrow, is 
president and gener: alco ninsel of the Freight Forwarders Institute here 
in Washington, D. C.; so, Mr. Morrow, ‘if you will step forward and 
take that chair right ieee 

I understand that you are going to testify for all the proponents 
for this legislation. Isthat correct ¢ 


STATEMENT OF GILES MORROW, PRESIDENT AND GENERAL 
COUNSEL, FREIGHT FORWARDERS INSTITUTE 


Mr. Morrow. Yes, Senator, that is correct; all of the freight for- 
warders who are the proponents of the legislation. We have a con- 
solidated statement. I hope I haven’t prejudiced our cause in the be- 
ginning by the length of this document which contains my testimony. 
I promise you I will be finished in less than an hour and will move 
right along. 

‘Senator Smaruers. We will admit that you haven’'l prejudiced, but 
you do frighten us by the size of it. 

If we can proceed as rapidly as we can that will be helpful and we 
are happy, however, that you are presenting this consolidated state- 
ment; so you can gor ight ahead. 

Mr. Morrow. Thank you, sir. 

I have already been identified by the chairman. The institute is a 
national organization maintained by and in the interest of freight 
forwarders subject to regulation under the Interstate Commerce Act. 
Offices of the organization are located in the Perpetual Building, Wash- 
ington, D.C. ‘T appear in behalf of the members of the institute to 
urge your favorable consideration of the three bills that have also 
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been identified by the chairman. I would like presently to discuss 

»ach of those bills separately. 

First, however, I think it would be helpful to your subcommittee 
if I relate a few bac keround facts about the forwarding industry in 
addition to what your ‘chairman has already said. 

Freight forwarders were subjected to Federal regulation in 1942 
through enactment of the Freight Forwarder Act, known as part IV 
of the Interstate Commerce Act. In general, part IV of the act 
imposes upon freight forwarders about the same pattern of regulation 
provided by parts I, II, and III of the act for rail, motor, and water 
carriers. There are important exceptions, and it is the exceptions 
that are largely responsible for the bills under consideration. 

Freight forwarders are indirect carriers in the sense that they utilize 
other common carriers—rail, motor, and water—for the line-haul or 
over-the-road transportation of freight. ‘That fact does not alter 
their status as common carriers nor affect their obligations to the 
shipping public in any way. 

Senator Smatuers. Let me ask you a question. I am not too 
familiar with this subject, to be perfectly frank. Are the freight 
forwarders, as a group, the owners of any of these common carrier 
facilities like truck, rail, or anything of that nature? 

Mr. Morrow. They are permitted ‘under the law, Senator, to own 
and operate common-carrier services and facilities only within termi- 
nal areas. They do not own any over-the-road equipment. Some of 
the forwarders do own extensive pickup and delivery and transfer 
motor carriers within terminal areas. 

Senator SmatTuHers. But within an area, in other words, within a 
city like Atlant, Ga., Chicago, for the purposes of delivering in 
the area, they own that kind of equipment but they do not own 1 the 
kind of equipment that is between these terminal areas? 

Mr. Morrow: That is correct, sir. 

Senator Smaruers. All right, proceed. 

Mr. Morrow. The basic function of a freight forwarder is to assem- 
ble less-than-carload and less-than-truckload shipments, to consoli- 
date them into carload, truckload, or other volume lots, and after 
moving them the maximum distance as part of a volume-lot shipment 
to break bulk and distribute the individual shipments to the ultimate 
consignees. This provides the shippers with a coordinated through 
service, at a single charge and under single carrier responsibility, 
that is frequently faster and safer, and sometimes more economical 
than can be obtained from other carriers. 

Senator Smaruers. Let me ask you one other question there and 
I will stop interrupting you. Give me some of the names of these 
people who are in he freight-forwarding business, some of the com- 
panies just as an illustration. 

Mr. Morrow. I think here in this room today there are representa- 
tives of a number of forwarders—Acme Fast F reight, Inc., National 
Carloading and Distributing Corp., Universal (¢ ‘arloading and Dis- 
tributing Co., Inc., Republic ¢ ‘arloading and Distributing Co., Inc.. 
Western (¢ ‘arloading Corp., and I could name many others. 

Senator Smaruers. That is fine, thank you. 

Senator Scuorpret. Mr. Chairman, might I inquire, do you have 
some place in the record those whom you specifically represent? 

Mr. Morrow. I will be glad to submit a list. 
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Senator Smatuers. I think that will be helpful for the record. 
(The list referred to is as follows :) 


MEMBERS OF FREIGHT FORWARDERS INSTITUTE 


Acme Fast Freight, Inc., P. O. box 335, Church Street annex, New York 8, N. Y. 

American Freight Forwarding Corp., 261 Hastings Street, Detroit 26, Mich. 

C. & M. Forwarding Co., 283 Oak Street, Rochester 6, N. Y. 

Century Carloading, Inc., 177 Ellicott Street, Buffalo 3, N. Y. 

Empire Freight Co., Inc., 317 North Myers Street, Los Angeles 13, Calif. 

Flynn Forwarding Co., Inc., 911 North 11th Street, St. Louis 1, Mo. 

International Forwarding Co., 200 E. Illinois Street, Chicago 11, Ill. 

Lone Star Package Car Co., 1108 Jackson Street, Room 228, Dallas 1, Tex. 

Merchant Shippers Assoc iation, 620 Seventh Street, San Francisco 3, Calif. 

National Carloading Corp., 19 Rector Street, New Y ork GN. Z. 

Texas Package Car Co.,* M. & M. Building, Houston, Tex. 

Ohio Fast Freight Corp., Pier 22, North River, New York 13, N. Y. 

Pacific & Atlantic Shippers Association, 356 North Halsted Street, Chicago 6, I11. 

»an-Atlantie Carloading Dispatch Service, Inc., 61 St. Joseph Street, Mobile 13, 
Ala. 

Republic Carloading & Distributing Co., Inc., 168 12th Avenue, New York 

Sheldon Forwarding Co., 647 Main Street, Holyoke, Mass. 

Springmeier Shipping Co., Inc., 1123 Hadley Street, St. Louis 1, Mo. 

Universal Carolading & Distributing Co., Inc., 345 ‘Hudson Street, New York 14, 
~. 3. 

Western Carloading Co., 960 East Third Street, Los Angeles 13, Calif. 

Westland Forwarding Co.”? 1858 South Western Avenue, Chicago, Il. 

Store Door Package Co.,? 620 Seventh Street, San Francisco, Calif. 


L, Na X. 


Mr. Morrow. Now, for the assembly service, that is, bringing ship- 
ments from origins to forwarder assembly stations, and distribution 
service, moving shipments from forwarder break- bulk stations to final 
destination, the freight forwarders utilize, primarily, motor carriers. 
The consolidated lots of freight move between freight forwarder sta- 
tions predominantly by rail, secondarily by motor, and to a compara- 
tively small extent by water. 

A total of 96 freight forwarders hold permits issued by the Inter-- 
state Commerce Commission to engage in operations under part IV 
of the act. During the year 1954 the 60 class A forwarders—those 
having gross annual revenues of $100,000 or more—handled an agore- 
gate of 4248 049 tons of freight, for which they received gross reve- 
nues of $363 million. In the first 9 months of 1955—the latest period 
for which “offic ial figures are available—class A forwarders had gross 
transportation revenues of $295 million, indicating that during the 
last year the industry approached, if it did not exceed, a gross of $400 
million. 

In the first 9 months of 1955 the class A forwarders paid to the 
underlying carriers which they utilize a total of $223 million. Of this 
amount $1! 51 million, or 68 percent, was paid to railroads. Line-haul 
motor carriers received $35 million or 16 percent. The remaining 16 
percent was paid to pickup and delivery motor carriers and to water 
carriers. 

Part IV of the act has been amended a number of times since it was 
enacted in 1942. The last major change was made in 1950 by Public 
Law 881 of the 81st Congress. The amendment made by that law 
clarified the definition of a freight forwarder to make certain that 








‘ Subsidiary of National Carloading Corp. 
® Subsidiary of Merchant Shippers Association. 
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forwarders are classified and treated as common carriers, and it also 
defined their right to make contracts with motor common carriers. 

The three bills presently under consideration deal with changes in 
freight-forwarder regulations, for which an acute need is now ap- 
parent. Two of the changes, those made by bills S. 3365 and S. 3367. 
result from a failure of the statute to accord freight forwarders the 
same kind of treatment which it accords other regulated common 
carriers. The change proposed by bill S. 3366 results from a cur- 
rent development in transportation which could not have been fore- 
seen in 1942, when the original act became effective. 

I would like to emphasize that none of the proposed changes would 
provide special or class legislation for freight forwarders. None of 
the changes would give freight forwarders | any rights, privileges, or 
advantages not alre vady enjoyed by all other regul: ited carriers. Each 
of the ch: anges is designed merely to afford freight forw: arders equal 
treatment under the law and to remove present provisions which dis- 
criminate unfairly against forwarders and in favor of their com- 
pei itors. 

Now, Mr. Chairman, the first bill I have listed here, S. 3365, is, I 
think, less technical than the other two; and if you would permit me 
to skip this first bill and turn over to page 17, I think I can come back 
and deal with the first bill in a much briefer fashion. 

Senator Smatruers. All right. 

Senator Scnorrret. Mr. Chairman, I would like to ask one ques- 
tion. Frankly, I just picked up your statement here when I came to 
the hearing room. Do you discuss any place, briefly or boiled down, 
so to speak, about the discrimination that you presently are subjected 
to unless these measures are passed ¢ 

Mr. Morrow. Yes, sir; Iwill undertake to do that. I hope I have 
boiled it down enough so it can be readily understood. The subject 
is somewhat technical and it doesn’t lend itself to too much conden- 
sation. 

Beginning at page 17, I discuss bill S. 3366. That bill would 
authorize the making of contracts between freight forwarders and 

railroads governing the movement of highway trailers on flatcars— 
a service popularly known as piggyback. 

I will show that prompt enactment of the bill is necessary; first, 
because there is now no practical basis on which freight for warders 
can legally utilize piggyback service; and second, because the motor 
carriers who compete with forwarders for traffic already are author- 
ized to use the service on a contractual basis. 

I will also show that motor carriers not only are using piggyback 
service in a manner denied to forwarders, but are conducting opera- 
tions that cannot be distinguished in any detail from freight- forwarder 
operations, and thus are invading the field of activity of forwarders 
which is defined and protected by law. 

First, however, I will discuss briefly the nature of piggyback serv- 
ice, its present and potential uses, and the circumstances which gave 
rise to the pending bill. 

The movement of highway trailers on railroad flatcars is not an 
innovation in transportation, but piggyback is presently being de- 
veloped and experimented with on a scale never heretofore undertaken. 

It has attracted wide public attention and is being acclaimgd by 
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many people as the most dramatic and promising development on the 
transportation horizon. Deis 

Physically, a piggyback operation consists in the picking up of 
shipments at the shipper’s door, loading such shipments in a truck- 
trailer, sealing the loaded trailer, and placing it on a rail flatcar for 
movement to another city where it is taken from the flatcar and the 
shipments are distributed to consignees by use of the same trailer in 
which they moved. 

The trailers are usually loaded on the flatcars by being pushed up 
a ramp by a truck tractor. In a few instances the trailer body is 
picked up by crane and loaded on the flatear. 

A considerable amount of the service today is being conducted by 
use of conventional highway trailers and standard flatcars, with only 
such modifications as are necessary, including devices for securing the 
trailer to the car. 

However, some specially designed equipment is in service, and it 
is reported that a great deal more is on order. With standard equip- 
ment sometimes only one trailer can be loaded on a flatcar. The 
specially built flatears generally hold two trailers. 

Two basic plans for the use of piggyback have so far been put into 
use, with variations under each plan which need not be mentioned for 
purposes of this discussion. One plan is for the railroads to haul 
only their own freight—that is, freight solicited by the railroad, billed 
by the railroad, and moved either in railroad-owned or leased trailers. 

The other contemplates cooperation with other carriers, primarily 
at this stage, at least, motor common carriers, and consists in the move- 
ment of freight that is solicited, billed, and rated by such other 
carriers, 

Under the first plan the freight moves at rail tariff rates, though 
the rates are generally constructed to meet motor competition and are 
on approximately the same level as corresponding motor carrier rates— 
on the same traflic, of course. 

Under the second plan the freight moves from origin to destina- 
tion on a motor-carrier rate in which the railroad “concurs.” The 
railroad receives what is termed a “division” for its share in the 
operation, but as I will presently show the division is a flat charge 
per trailer and differs in no respect from an ordinary contractual 
charge or rate. 

The magazine Railway Age made a survey of piggyback service 
recently, and issued a comprehensive special report on the subject 
in its December 5, 1955, issue. 

The report consists of a road-by-road analysis of piggyback service 
as it existed at that time. It shows that 11 railroads initiated the 
service in 1955, making a total of 35 major railroads who in December 
1955 had some form of piggyback service in operation. Our own 
analysis of tariffs shows that several have instituted service since 
then. 

Of the 35 roads, 27 handled only railroad, or rail-billed freight, 
some of it originating with railroad-owned motor subsidiaries. Six 
railroads had entered into so-called joint rate agreements with motor 
carriers and handled the trailers and freight of such motor carriers. 
Two railroads had made arrangements to handle the trailers of 
shippers. 


76791—356——_2 
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The rates which the railroads publish for the movement of their 
own freight in piggyback service contemplate a complete transporta- 
tion service, from shipper’s door to receiver’s platform, all performed 
at railroad expense and under railroad canensiiilite. 

When the railroad takes the trailers of motor common carriers, and 
the same would be true in the case of forwarders, much of the expense 
and some of the responsibility is avoided. 

The only expense the railroad has in connection with motor-billed 
traffic is that connected with the over-the-road haul, since the motor 

carrier does the solicitation, gathering and distribution, billing, rat- 
ing, and everything else except to haul the trailer between the points 
of interchange with the railroad. 

As a consequence the charges made by the railroads for the move- 
ment of trailers in joint service with motor carriers are much lower 
than those published by the rail carriers for the movement of their 
own traffic. 

In the so-called “Piggyback” case before the ICC, to which I will 
presently refer, one of the parties ar an analysis of the pub- 
lished tariff rates of the New York, New Haven & Hartford Railroad, 
as compared with that road’s divisional charges to motor carriers. 
It was found that the published rates were approximately 40 per- 
cent higher than the divisional charges. 

The price differential between the published tariff rates of the rail- 
roads and their contract rates covering piggyback service should be 
borne in mind. I will refer to it again when I come to show why 
freight forwarders are barred from using the service at the present 
time. 

Now I would like to explain the legal and practical considerations 
which indicate the need for enactment of the bill. 

With the great upsurgence of interest in piggyback, and the actual 
and announced plans of the railroads to institute the service, certain 
legal questions arose as to the details of its use. In 1953, the New 
York, New Haven & Hartford Railroad, one of the pioneers in 
piggyback service, petitioned the Interstate Commerce Commission 
for a declaratory judgment to remove uncertainties as to legal rights 
and responsibilities involved in its piggyback operations. “The New 
Haven submitted 20 question to which it asked the Commission to 
provide authoritative answers. 

In response to the petition the Commission instituted a proceeding, 
in January 1954, identified as docket 31375, Movement of Highway 
Traile VS by Rail. 

The Commission’s order framed 12 basic legal questions as to which 
it invited comments on brief and later held oral argument. 

The Freight Forwarders Institute participated in the proceeding 
in behalf of its members. In addition to suggesting what we con- 
sidered to be the correct answers to the questions directly affecting 
freight forwarders, we urged the Commission to be guided by certain 
pr ~ iples which we considered basic. Among them were: 

That freight forwarders should be afforded subst: antially like 
wal equal treatment with other common carriers who might be author- 
ized to utilize rail piggyback service. 

2. That no other types of carriers should be permitted to invade 
the field of freight forwarding under the guise of a piggyback opera- 
tion. 
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The Commission gave its answers to the 12 questions in a report 
dated July 30, 1954. The result of the sa a of those answers 
runs counter to both of the principles which we urged in the case. 

We do not. come before your subcommittee in the role of disgruntled 
litigants undertaking to upset an unfavorable decision. 

I want to discuss the decision solely from the premise that it 
uncoved a serious defect in the law where freight forwarders are 
concerned and showed the necessity for corrective action. 

Attached to my statement, marked “Exhibit B,” is a list of the 
12 questions as framed by the Commission, with a brief summary, in 
my own language, of the answers to each. 

Now, Mr. Chairman, there is no occasion to read those questions 
and answers, but if they might be incorporated in the record I would 
appreciate it 

Senator Smatuers. Without objection, they will be incorporated 
in the record. 

(Exhibit B is as follows:) 


QUESTIONS CONSIDERED BY INTERSTATE COMMERCE COMMISSION IN DocKeET 31375, 
“MOVEMENT OF HIGHWAY TRAILERS BY RalIL,” WitH SUMMARY OF ANSWERS 
THERETO (293 I. C. C. 93) 


Question 1. May a railroad transport its own freight (i. e., freight tendered 
it by shippers for movement by railroads, on railroad bills of lading, and at 
railroad rates) in its own trailers on flatecars, without holding any authority 
under part II of the Interstate Commerce Act§ Otherwise stated, do such 
operations constitute carriage by railroad subject to part I or carriage by motor 
vehicle subject to part IT? 

Answer. “Yes” to first part of question. “As to the latter part, we are of 
the view, and so find, that the operations referred to constitute carriage by 
railroad subject to part I of the act.” 

Question 2. If a railroad transports its own freight in trailers on flatcars, is 
the motor operation of the trailers in collection and delivery service at the 
termini of the rail movement an operation within the partial exemption of 
section 202 (c) (1) of the act? 

Answer. “Yes.” The Commission pointed out that in the Peninsular case 
(292 I. ¢. C. 157), it had found that motor-terminal operations for a water 
carrier are within the section 202 (c) exemption and said: “* * * we are of 
the view, and so find, that motor operations of trailers by a railroad in terminal- 
area collection-and-delivery service in connection with the railroad’s trailer-on- 
flatear service is an operation within the partial exemption of section 202 (c) (1) 
of the act.” 

Question 3. May a railroad, under provisions of tariffs duly published and filed 
by it, but without holding any authority under part II, transport freight-laden 
trailers of flat cars, the trailers having a prior and/or subsequent highway 
movement— 

(a) by private carrier by motor vehicle? 
(b) by contract carrier by motor vehicle? 

Answer. (a) “Yes.” 

(b) “For the reasons stated below as to part (a) of question 10, we are of 
the view that a contract carrier may not utilize trailer-on-flatcar service to 
obtain transportation within the scope of its (the contract carrier’s) permit.” 
The Commission said that it did not suggest a railroad should police the opera- 
tions of motor carriers, but that where the railroad has knowledge that the 
trailers are moving in contract-carrier service it should not become a party to a 
violation of the law. 

The Commission further modified its answer by saying that a motor con- 
tract carrier might act as the agent of a shipper in forwarding trailers beyond 
the scope of its permit. 

Question 4. Under the conditions stated in question 3, may a railroad trans- 
port such trailers if the prior and/or subsequent highway movement is by com- 
mon carrier by motor vehicle? If so, to what extent must the railroad ascertain 
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and be subject to the limitations in the motor common carrier’s certificate as to 
(a) territory and (b) commodities? 

Answer. “No” as to the first part of question. The latter part of the question 
is considered under question 7 (@). 

In answering the first part of the question the Commission pointed to its de- 
cisions in Subsituted Freight Service (232 I. C. C. 683) and Motor-Rail-Motor 
Trafic in Bast and Midwest (219 I. C. C. 245), wherein it was held that ‘for 
a motor carrier to act as a Common carrier by motor vehicle and as a shipper 
by rail as to the same service is repugnant to the act”, and said: “The view so 
stated is obviously seund.” The Commission noted that its answer relates only 
to traffic moving by rail under open tariff and in the absence of a through-route 
arrangement. 

Question 5. May a railroad engaged in trailer-on-flatcar service and a motor 
common carrier establish through routes and joint rates covering movement of 
the motor common carrier’s trailers on the railroad’s flatears’ 

Answer: “Yes” because authorized by section 216 (c) of the act. 

Question 6. May a railroad engage in performing trailer-on-flatcar service 
under joint-rate arrangements with some motor common carriers equally eligible 
under the law to participate in such arrangements? 

Answer. “Yes.” 

Question 7. As between a railroad and a motor common carrier whose loaded 
and empty trailers are moving in the railroad’s trailer-on-flatcar service, is 
the relation that of connecting carriers (a) where the arrangement is for sub- 
stituted-rail-for-motor service; (b) where the arrangement is for other than 
substituted-rail-for-motor service? 

Answer. The Commission said it could not answer part (0) of the above ques- 
tion b cause the factual situation is vague and uncertain. 

As to 7 (a) the answer was “Yes”. ‘In consonance with our conclusion as 
to question 1, above, we are of the opinion that trailer-on-flatear transportation 
is in fact transportation by railroad. And this is so whether the trailers are 
owned or operated by railroads, shippers, or motor Common carriers.” 

The Commission referred io its decision in the Substituted Freight Service case, 
wherein it found that “where the substitution service consists of a combination 
of line-hiul movements by rail and motor, it is in legal effect a joint service, no 
matter by what other name it may be designated.” 

The Commission also dealt, in answering question 7 (a), with the question 
presented in 4, as to whether a railroad must ascertain and be subject to the 
limitations in the connecting motor currier’s operating cetificate. 

It is said that while the railroads are under no obligation to police the motor 
operations “we believe that, when they enter into joint-rate arrangements with 
such carriers, they should satisfy themselves that the motor carriers have author- 
ity to operate in respect to the commodities concerned between the points where 
the substituted service is performed.” 

Question 8. May a railroad, under provisions of tariffs duly published and filed 
by it, but without any authority under part II, transport freight-laden trailers 
on flatcars, the trailers having a prior and/or subsequent highway movement in 
freizht forwarder service? 

Answer. “Yes. In its relations with carriers by railroad, a freight forwarder 
is in many, perhaps most, respects, a shipper.” 

Question 9. May a railroad engaged in trailer-on-flatcar service and a freight 
forwarder establish through routes and joint rates covering movement of the 
freight forwarder’s trailers on the railroad’s flatears? 

Answer. “No.” In answering this question the Commission referred to the 
legal and legislative history concerning joint rates between freight forwarders 
and motor carriers, and said that under part IV forwarder-motor joint rates 
continued to be lawful until September 20, 1951. It added: “Since that date, 
forwarder joint rates of any kind have been unlawful.” 

Question 10. May a railroad engaged in performing trailer-on-flatcar service 
under joint-rate arrangements with motor common carriers refuse to publish and 
file appropriate tariffs and to transport the freight-laden trailers of (a) contract 
earriers by motor vehicle; (0) private carriers by motor vehicle; (c) freight 
forwarders? 

Answer. (a) “Yes, because the motor contract carrier may not avail itself of 
such rail service.” 

arts (b) and (c) considered together: “It is not feasible to give a definitive 
answer to these parts of the question except in a. concrete case where all the 
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relevant facts are known and disclosed of record. In general, however, it may 
be said that the answer in each case will depend upon whether the shipper’s 
request for trailer-on-flatear transportation is a reasonable one in the particular 
circumstances presented.” The Commission cited the proposal of the New York 
Central to move solid trains of cars in such service between New York, Chicago, 
and other points, restricted to motor common-carrier trailers, and added: “It 
is doubtful that all shipper requests for such service could be regarded as 
unreasonable.” 

Question 11. May a railroad, by provisions in its tariff, make its trailer-on- 
flatcar service available to private carriers but not to freight forwarders? 

Answer. “No.” 

Question 12. If a freight forwarder has a contract with a motor common carrier 
and if a trailer tendered to a railroad carries the identification of the motor 
common carrier, must the railroad providing trailer-on-flatcar service accept 
as compensation its division from the motor common carrier under the motor- 
rail joint rate rather than accept charges based on rates published in the rail- 
road's tariff? 

Answer. No answer because the factual situation is vague and uncertain. 

Mr. Morrow (continuing). The results of which I speak flow from 
the Commission’s answers to questions 5, 7, 8, and 9 Without exten- 
sive analysis of those answers, they establish the following proposi- 
tion: That a railroad and motor carrier may establish “through 
routes and joint rates” covering piggyback service but that a railroad 
and freight forwarder may not do so; that “substituted rail-for-motor 
service” is in fact a “joint” service as to which joint rates may be 
established; and that freight forwarders may utilize piggyback serv- 
ice only on the basis of rates which the railroads may publish for 
application to the traffic of the shipping public. 

In analyzing the effect of the foregoing determinations it is im- 
portant to bear in mind that freight forwarders are exclusively car- 
riers of less-truckload and less-carload freight, and that motor car- 
riers are their primary competitors. The published rates of freight 
forwarders are substantially the same as the comparable motor carrier 
rates, and for competitive reasons must remain so. It is axiomatic 
then, that if a motor carrier is permitted to operate exactly as a freight 
forwarder does, but at a much lower underlying cost, he can undercut 
the forwarder rates and get all the business. 

Stated broadly, the combined effect of the Commission’s answers 
is to freeze freight forwarders out of the piggyback field and in their 
stead to permit motor carriers to operate freight forwarder service 
under arrangements that are not open to the freight forwarding 
industry. 

Forwarders are frozen out of the piggyback field by reason of t] le 
prohibitive prices they would have to pay under published tariffs of 
the railroads—by reason of the competitive disadvantage at which 
they are placed as snaetnan their motor competitors— and because of 
the unsuitability of the rail tariffs to move forwarder trafic. 

A little while ago I referred to the statement made in the Piggyback 
case that the New Haven’s tariff rates were 40 percent higher than 
its divisional charges to motor carriers. 

That means, of course, that the forwarder would pay 40 percent 
more than the motor carrier for the same movement. 

Senator Smaruers. Let me see if I have this straight. You say 
the ICC ruled that freight forwarders could use the lowest rate which 
they could publish and that was the rate which the railroads published, 
is that right ? 
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Mr. Morrow. No, it is this way, Senator. The charge that the 
forwarder would have to pay to the railroad for pulling the for- 
warder’s trailerloads of freight over the roads is a charge that would 
be published in the tariff. Now the forwarder in turn would publish 
a rate to the public on each of the articles in that trailerload. The 
forwarder’s rate would be an 1. c. 1. rate to the public. He would pay 
whatever rate the railroad might provide for use by the public. That 
would be his cost. And his cost. as I have just tried to illustrate here, 
pene to this one example, would be 40 percent higher than what 
a motor carrier would pay under a so-called division “of the rate. 

Siaahon Smatuers. All right, proceed. 

Mr. Morrow. The tariff reference to support the statement I have 
just made is New Haven local freight tariff (I. C. C. No. F 4195, and 
division sheet No. F 517-C). I have no doubt that other divisional 
arrangements compare as favorably, if not more so, with tariff rates 
because the motor carrier performs all of the work except the road- 
haul. Of course the freight forwarder would, if given the oppor- 
tunity, tender piggyback freight to the railroads under precisely the 
same conditions as the motor carriers do. Obviously, the forwarder 
could never compete for traffic with a 40 percent differential in cost 
over his most formidable competitor. 

Furthermore, freight forwarders could not effectively utilize piggy- 
back service on the basis of the rail tariff rates even if the rates were 
not prohibitively high. That is because of the way in which the tariffs 
are constructed. A great majority of such tariffs name class and 
commodity rates and ‘do not apply on a mixture of commodities such 
as freight forwarders handle in their service. 

Within the past few weeks we had an analysis made of some 75 
piggyback tariffs published by 30 railroads. Less than a third of such 
tariffs, by number, and a much smaller percentage in terms of terri- 
tory covered, named rates on “freight all kinds” which would accom- 
modate forwarder traflic. We had no opportunity to analyze such 

rates in terms of our present costs but they were probably out of reach, 
costwise. 

From the standpoint of our industry, one of the most disastrous 
potential consequences of the Piggyback decision is that it makes it 
possible for motor carriers, without obt: aining authority therefor, to 
engage directly in freight forwarding. W hile we cannot cl: aim that 
the bill would put a stop to such practices, this is one of the issues 
involved and it deserves analysis. 

There is no doubt that part II of the Interstate Commerce Act 
authorizes the establishment of “through routes and joint rates, 
charges, and classifications” between motor carriers and railroads. 
However, what the Commission has eitvaiont, inferentially, by its 
decision in the Piggyback case, is entirely foreign to the traditional 
concept of joint rates. What the Commission has done is to give its 
blessing to a substituted service arrangement whereby one carrier— 
the motor ¢ ‘arrier—makes a contract with another—the railroad—to 
haul the first carrier’s freight for a part of the journey. 

There is nothing joint about the public incidents of the venture, 
about the rates, the responsibility, or the classification. The freight 
is individually rated and classified by the motor carrier but is car- 
ried at a flat charge without regard to classification by the railroad. 
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In fact the railroad provides a so-called “joint rate” on empty 
trailers. 

Since the law apparently does not authorize contracts between rail- 
roads and motor carriers, but does authorize joint rates, the Commis- 
sion has undertaken to fit the substituted service plan into the joint 

rate authorization. In doing so it has given the nod to some very 
ent and we think questionable relationships and operations. 

Substituted service has been employed for a long time in this coun- 
try. After the motor carrier industry developed, railroads fre- 
quently found it ec eauasieel and expedient to substitute a motor car- 
rier movement for a rail movement, both for passenger and freight 
service. The service was considered as rail service and not as joint 

rail-motor service. As the eastern railroads told the Commission in 
their brief in the Piggyback case: 

Substituted service is the coordination of a primary common carrier which 
deals with the public and a subordinate common carrier service which is utilized 
by the primary carrier for the improvement of its service to the public. 

After motor carriers came under Federal regulation questions arose 
as to the relationships involved in substituted service and the legal 
authority therefor. In a number of individual cases, extending over 
a per iod of some years, the Commission approved various substituted 
service plans under the theory that they involved “through routes and 
joint rates.” The Commission has now relied upon those ear ly cases as 
authority for holding that railroads and motor carriers may make 
joint rates covering today’ s rapidly expanding Piggyback service. 

As I have already said, the thing that concerns our industry most 
about the result of the decision is that it practically invites the motor 
varrier industry to invade the freight forwarder field of transpor- 
tation. Under the plan or method of operations which the Commis- 
sion has approved as lawful, it would be possible for a motor carrier, 
having authority to operate between New York and Chicago over a 
specified highway, to work out a “joint rate” arrangement with a 

railroad for piggyback service, to completely abandon its highway 
se and to move all of its freight by rail between the two points. 

The motor oman in that case, would be nothing more than a 
gathering and distribution carrier handling shipments within the 
terminal areas of New York and Chicago. He would possess all of 
the characteristics of a freight forwarder and none of the character- 
istics of a common carrier motor carrier. 

To show that my example is not only possible but highly probable, 
and that it may even now have a live parallel, let me quote from 
some of the prior decisions cited and relied upon by the Commission 
in the Piggyback case. In Substituted Rail Service by Red Ball 
Transfer C o. (52 M.C. C. 75), the Commission said : 

Red Ball is authorized to perform service between Chicago and Kansas City 
and St. Joseph. It has actually performed over-the-road truck service between 
the points, and it now proposes to substitute rail service for its over-the-road 
truck service. We are of the view that such substitution would be lawful. 

At another point in the decision the Commission said: 


Red Ball anticipates that all of its service between Chicago and Kansas City 
and St. Joseph would be performed in the proposed substituted freight service. 


Details of the substituted service plan of operation were spelled 
out even more specifically in Motor-Rail-Motor Traffic in East and 
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Midwest (219 I. C. C. 245), also cited by the Commission in the Piggy- 
back decision. The Commission described the physical operation 
involved as follows: 


At Chicago, for example, it— 





meaning motor carrier 
picks up freight offered for shipment by the use of gathering trucks operating 
over city streets and in the surrounding areas, These shipments and others 
moving from other points to Chicago by motortruck are assembled at its Chicago 
station for sorting and loading into the trailers * * * After a trailer is loaded, 
weighed, sealed, and locked it would be taken by the motor tractor of the motor 
carrier to the railroad yard at the point of interchange, backed up a ramp, 
and loaded on a flat car of the railroad. * * * Shipments loaded in the trailer 
destined to the Twin Cities and beyond would move by rail to St. Paul, where 
the motor carrier would unload the trailer frem the flat car, take it to its freight 
station, and unload and distribute the shipments. 

The foregoing quotation describes precisely the operation of a 
freight forwarder. Freight is gathered and consolidated. A rail 
carrier is utilized for the consolidated line-haul movement. At desti- 
nation the consolidated shipment is broken up and distributed to in- 
dividual consignees. The railroad has no privity with the shippers— 
does not even know what the trailers contain in terms of specifically 
rated and classified freight. 

Now, in the above quotation we do not challenge the fact that : 
— joint rate could be made on traffic which moved in the aber 

‘arrier service to or from cities beyond Chicago or St. Paul. There 
each of the carriers, rail and motor, would perform some line-haul 
service. But on traffic which originated in Chicago and terminated 
in the Twin Cities the motor carrier has performed nothing more than 
an exempt pick-up and delivery service. And he has done nothing 
except what a freight forwarder does and is required to do under 
the definition in the statute, without first having obtained a permit to 
operate as a freight forwarder. We seriously question whether a joint. 
rate on such a movement complies with the terms of the statute. 

And how does the motor carrier go about “dividing” the applicable 
through motar carrier rate with the railroad? The answer is found 
at page 253 of the decision from which I have just quoted: 

The Great Western would receive as its division of the proposed joint rates, 
on traffic interchanged at Chicago and St. Paul, $42.50 for each loaded trailer, 
or $85 for each car carrying two loaded sie 

It is interesting to note how this “division” was arrived at. The 
Commission reported, in its decision, that: 

The division of $42.50 is based, according to respondents on the approximate 
cost to the motor carrier of moving the trailers over the highway of 10 cents 
per trailer-mile for the highway distance of 425 miles between those cities. * * * 

We think it puts a considerable strain on logic and defies legal 
precedent to call that type of a charge a “division.” But whatever it 
is, the motor carrier is acting exac tly” as a freight forwarder would act 
in tendering such freight to the railroad, and the forwarder surely is 
entitled to as favorable a charge. 

Of course, if this theory of substituted service works one way it 
should work another. If it is possible to conduct a common carrier 
motor service without running motor equipment over the highway, 
it should also be possible to run a railroad without tracks or trains, 
and a steamship line without ships. 
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Present rail-truck piggyback operations are apparently conducted 
on the same basis described in the earlier cases. Since the Commis- 
sion has cited those cases as authority for its answer in the recent 
Piggyback case that is probably the way the services will develop. 

In practice, a motor carrier tariff bureau, publishing rates for a large 
number of motor carriers in a given territory, will negotiate with a 

railroad or railroads operating in the territory and wor k out a scale of 
charges for the movement of loaded and empty trailers on rail flate ars 
between specified points in the territory. The railroad then “concurs” 
in the established and going freight tariffs of the motor carriers. Be- 

cause the motor-rail-motor routes and rates involved in such a large- 

vale arrangement would in many cases violate the long-and-short haul 
datas of the act, the motor bureau and the railroad then file what is 
valled a “fourth section application” with the Commission, seeking 
authority to depart from that section. 

The charges which the railroad will make for movement of the 
trailers of the motor carriers are set forth in the fourth section 
application. To the best of our knowledge and belief those charges are 
always on a flat per-trailer basis—that is, they would provide for a 
charge of, let us say, $150 for moving a trailer of a specified weight 
between points A and B. The Commission has followed the practice, 
recently, at least, of conditioning its orders granting fourth section 
relief upon the railroad receiving not less than the charges set forth in 
the application. 

Under the terms of bill S. 3366 the arrangements between freight 
forwarders and railroads would be called contracts, which is what they 
really are. The contracts would be filed with and subject to the 
jurisdiction of the Commission. Subsection (b) of existing section 
409, which would apply to the amendment made by the bill as well as 
to contracts presently authorized, would provide for such filing and 
control. 

Attached to my statement and marked exhibit C, is a comparative 
print of section 409 of the act, as amended by the bill. 

I would appreciate it if that could be incorporated in the record, Mr. 
Chairman. 

Senator SMATHERS. Without objection, it will be so done. 

(Exhibit C is as follows:) 


COMPARATIVE PRINT OF SECTION 409 
[Proposed changes italicized ] 


Sec. 409. (a) (1) Nothing in this Act shall be construed to prevent freight 
forwarders subject to this part from entering into or continuing to operate under 
eontracts with common carriers by motor vehicle subject to part II of this Act, 
governing the utilization by such freight forwarders of the services and instru- 
mentalities of such common carriers by motor vehicle and the compensation to 
be paid therefor: Provided, That in the case of such contracts it shall be the duty 
of the parties thereto to establish just, reasonable, and equitable terms, condi- 
tions, and compensation which shall not unduly prefer or prejudice any of such 
participants or any other freight forwarder and shall be consistent with the 
national transportation policy declared in this Act: And provided further, That 
in the case of line-haul transportation between concentration points and break- 
bulk points in truckload lots where such line-haul transportation is for a total 
distance of four hundred and fifty highway-miles or more, such contracts shall 
not permit payment to common carriers by motor vehicle of compensation which is 
lower than would be received under rates or charges established under part II 
of this Act. 
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2) Nothing in this Act shall be construed to prevent freight forwarders sub- 
ject to this part from entering into or operating under contracts with common 
carriers by railroad subject to part I of this Act, governing the utilization by 
such freight forwarders of the services and instrumentalities of such common 
carriers by railroad and the compensation to be paid therefor, for line-haul 
movement of freight loaded in or on trailers or other containers and transported 
on railroad cars suitable for such use: Provided, That in the case of such con- 
tracts it shall be the duty of the parties thereto to establish just, reasonable, and 
equitable terms, conditions, and compensation which shall not unduly prefer or 
prejudice any of the participation thereto and shall be consistent with the 
national transportation policy declared in this Act. 

(b) Contract entered into or continued pursuant to subsection (a) of this 
section shall be filed with the Commission in accordance with such reasonable 
rules and regulations as the Commission shall prescribe. Whenever, after hear- 
ing, upon complaint or upon its own initiative, the Commission is of opinion that 
any such contract, or its terms, conditions, or compensation is or will be incon- 
sistent with the provisions and standards set forth in subsection (a) of this 
section, the Commission shall by order prescribe the terms, conditions, and com- 
pensation of such contract which are consistent therewith. 

Mr. Morrow. The bill is amply supported by precedent. Freight 
forwarders and motor carriers have coordinated their services on the 
basis of contracts or joint rates for more than 30 years—since the motor 
carrier industry was in its infancy. Present section 409, which the bill 
amends, is the product of evolution and experience. 

At the time when motor carriers were regulated in 1935, forwarders 
and motor carriers had an extensive system of joint service based on 
contracts between units of the two industries. After enactment of 
motor-carrier regulation the contracts were converted to joint rate and 
divisional arrangements, which the law seemingly authorized. The 
ICC held that such joint rates between forwarders and motor carriers 
were not authorized by the Motor Carrier Act. In this it was sus- 
tained by the courts. 

The joint forwarder-motor rates were nevertheless maintained, by 
reason of various suspensions of the Commission’s orders, until for- 
warders were regulated in 1942. The original Forwarder Act—part 
IV of Interstate Commerce Act—authorized continuance of the joint 
rates for a temporary period, which was extended from time to time. 
When other methods proved in: idequate as a basis for maintaining the 
joint service, section 499, authorizing contracts, was enacted in 1950. 

Freight forwarders have not made contracts for the movement of 
their freight in rail service, at least in modern times. Instead they 
have utilized the published carload rates of the railroads. Over the 
years the railroads have designed rates that would accommodate the 
type of freight and the mixtures of commodities that freight forward- 
ers normally tender for consolidated rail movement. The “spread” 
between such carload rates and the local carload rates charged by the 
forwarders has provided the forwarders’ operating margin. The for- 
warder thus has assumed some of the characteristics of a shipper in 
his dealing with the rail lines. 

There always have been some people who have argued that freight 
forwarders should not be regarded or regulated as common carriers 
but should be held strictly to the role of shipper s in their dealings with 
other carriers. Their arguments have never been persuasive enough 
to convince this committee or the Congress, but they have been con- 
sistently persistent. It is very likely that some such argument may be 
advanced against this bill. If so, the answer is already written in 
legislative history. 
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In 1950 part IV of the act was amended so as specifically to clarify 
the status of freight forwarders as common carriers and to insure their 
right to make contracts with motor carriers. Public Law 881, 81st 
Congress. In reporting the amendment the Senate Interstate and 
Foreign Commerce Committee was vigorous in its criticism of the 
ar uments of those who opposed the legislation. In Report No. 1285, 
81st Congress, 2d session, the committee said: 

The argument was advanced that freight forwarders should not be considered 
common carriers in view of the fact that they do not own transportation equip- 
ment. As a matter of fact, freight forwarders have a substantial investment 
in equipment and facilities within terminal areas, but in the opinion of the 
committee, ownership or nonownership of equipment is not a consideration of 
controlling importance. Neither at common law nor by statute has ownership 
of equipment ever been a requirement to constitute common carriage. The 
express agencies, which were then independently owned and operated, were held 
to be common carriers from their inception and were regulated as such under 
the Interstate Commerce Act in 1906 (p. 8). 

Senator Smarners. Let me ask you a question right there. Who 
was the chairman of that committee at that time; Chairman Johnson ? 
Mr. Morrow. Yes, sir. 
Senator Smaruers. Did they have a subcommittee at that time? 

Mr. Morrow. No, sir, it was dealt with by the full committee, I 
believe. I will have to check my records on that. 

Senator Swaruers. All right, proceed. 

Mr. Morrow. Turning to the argument that forwarders should not 
be authorized to make contracts with other carriers, the Senate com- 
mittee said: 

sut those who oppose the bill maintain that forwarders are shippers in relation 
to the carriers which they use, and should not, by statute, be given any different 
status. There is no basis for this contention. It is true that forwarders, as 
to some of their operations, pay the tariff rates of the carriers they use (primarily 
railroads). Unless authorized or required by statute to do otherwise any com- 
mon carrier must use the services of another on that basis. lor example, motor 
carriers are permitted, but not required, to establish joint rates with each other. 
Likewise, motor and water carriers, and air and water carriers may or May not 
enter into joint-rate arrangements. In the absence of such arrangements these 
carriers would be required to pay each others’ published tariff rates just as the 
forwarders pay the published tariff rates of the railroads (p. 7). 

Those statements, made by this committee in 1950, are just as perti- 
nent to the bill under consideration as they were to the then pending 
bill regarding contracts between forwarders and motor carriers. 

There was considerable discussion, during the hearings on the prior 
amendment to section 409 of the act, about a — - the Supreme 
Court rendered in 1949 in @., M/., St. P. & P. R. R. Co. v. Aeme Fast 
Freight (336 U.S. 465). In that case the sole issue was ; whether or 
not freight forwarders have a right of subrogation against railroads 
for the recovery of loss and damage claims paid by the forwarders. 
In the absence of any such right over, the forwarders would be re- 
quired to recover on the basis of the rail bill of lading held by the 
forwarder covering his shipments. Without analyzing the provisions 
of the statute involved, it is sufficient for present purposes to say that 
the Supreme Court held that the act does not give the forwarders the 
right of subrogation against railroads in the case of loss and damage 
claims, 

The fear was expressed by some people, when the 1950 amendments 
were being considered, that if forwarders were declared to be common 
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carriers in specific terms the effect might be to overcome the Supreme 
Court’s findings in the above-mentioned case. To quiet such fears 
the Senate committee included in its aforementioned report the fol- 
lowing statement : 


* * * the committee states that there is no intention, by any provision of this 
bill, to confer a right over upon forwarders in recovering claims against rail- 
roads, in contravention of the decision of the Supreme Court on the specific 
issue of subrogation decided by the cited case. 

It will be noted that the committee was careful to limit its statement 
to the “specific issue of subrogation.” That was because the Supreme 
Court included in its decision certain dicta regarding the status of 
forwarders which the committee did not want to be considered as 
endorsing. If any question should arise regarding that decision the 
answer today is the same as it was then—this bill does not overrule the 
decision on the specific issue of subrogation. It does give forwarders 
a right to contract with railroads for piggyback service, and nothing 
in the Court’s decision affords the basis for valid argument against so 
doing. 

There is precedent for bill S. 3366 not only in the Interstate Com- 
merce Act, but in the Civil Aeronautics Act of 1938, which regulates 
freight forwarders as common carriers by air. In a recent decision, 
the CAB has held that the Civil Aeronautics Act authorizes air 
freight forwarders to make contracts with direct air carriers for the 
movement of forwarder freight. The proceeding, Air Freight For- 
warder Investigation, Docket No. 5947 et al., was instituted by the 
Board for the purpose of reexamining the role of air freight forward- 
ers in the air transportation system. 

In its decision, dated August 30, 1955, the Board found that it 
was in the public interest for air freight forwarders to continue opera- 
tions. It also found that the act entitled such forwarders to enter into 
contractual rate agreements with direct air carriers. On this point 
the board said: 

The board has « ucluded that under section 412 (a) of the act, air freight 
forwarders may be permitted to enter into agreements with direct air carriers 
“relating to the establishment of transportation rates.” This conclusion is based 
on the fo'lowing considerations : 

Section 412 (a) authorizes agreements as to transportation charges between 
“air carriers.” Under the act, section 1 (2), freight forwarders are air carriers. 
Thus agreements between them and the direct air carriers are within the 
express language of the statute. 

* * s x m * s 

This conclusion is reinforced by the action of the Congress in 1950 when 
section 409 (a) of the Freight Forwarder Act was enacted so as to provide for 
rate agreements between surface forwarders and motor carriers rather than 
the joint rate authority sought by the forwarders therein. 

Bill S. 3366 thus has ample precedent in long-standing actual 
practice, in firmly established legal precedent, and m well-considered 
congressional policy. 

Congress has declared it to be the national transportation policy 
to provide fair and impartial regulation of all modes of transporta- 
tion, so administered as to recognize and preserve the inherent advan- 
tages of each. It has defined what each different mode of transporta- 
tion does and has undertaken to protect that activity by licensing pro- 
visions. 
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We think it is absolutely clear from what has been said heretofore 
that when motor carriers engage in the kind of piggyback operation 
where they only gather shipments within one exempt terminal area, 
and distribute them within another, using a railroad for the entire 
line-haul movement, they are invading the field ihat is reserved by 
statute to freight forwarders. They have abandoned the kind of 
service which their franchises say they may perform and have en- 
gaged in activities as a freight forwarder without the permit which 
the law says they must have. 

This bill will permit freight forwarders, whose business is the co- 
ordination of transportation services and facilities, to help develop a 
coordinated type of piggyback service, and will equalize their oppor- 
tunity with that of their competitors. 

Senator Smatuers. May I ask you a question. Does this bill which 
we have under discussion, 3366, prohibit motor carriers from in- 
vading the field which has been set up for freight forwarders? 

Mr. Morrow. No, sir, this bill does not deal with that phase of the 
problem. If I am correct in my view the present law has been 
stretched beyond its meaning, but that is not a problem that can be 
solved by this bill. 

Senator Smatuers. The only thing that 3366 seeks to do is to give 
you people the right to, for example, negotiate for the same rates? 

Mr. Morrow. Yes. 

Senator Smaruers. Which motor carriers and railroads have now 
worked out for themselves ? 

Mr. Morrow. Yes, sir, that is all it is intended to do. We think if 
motor carriers are going to perform the type of business that we have 
always been in, at least we ought to have an even break with them 
on it. 

Senator SmatuHers. You said that the motor carriers are now using 
the railroad for the entire line-haul movement and are invading the 
field that is reserved by statute to freight forwarders. But you don’t, 
in this particular 3366, seek to prohibit them from doing that or you 
don’t seek to limit the activity of these motor carriers and railroads? 

Mr. Morrow. That is correct; we do not, sir. 

Senator SMatuers. The rate problem. 

All right, Senator Schoeppel, do you have any questions on that 
particular phase of this? 

Senator Scuorrret. No, sir. 

Mr. Morrow. I move on then to a discussion of bill S. 3367, which 
proposes to amend section 411 of the Interstate Commerce Act. 

Bill S. 3367 is designed to correct an unjustifiable and discrimina- 
tory provision of the law with regard to relationships between freight 
forwarders and other carriers. 

The Interstate Commerce Act now provides, in section 411, that a 
freight forwarder may not acquire a rail, motor, or water carrier but 
that any rail, motor or water carrier may own or acquire a freight 
forwarder. 

Both the prohibition and the grant of authority are absolute. No 
authority of the regulatory agency is required if another type of 
carrier wishes to purchase a forwarder—no appeal to the regulatory 
authority is permitted if the forwarder wishes to accomplish the re- 
verse of the situation. 
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This provision of the law has two indefensible faults. First, it 
violates the traditional policy of Congress to vest in the regulatory 
agency the power and authority to determine what mergers, unifica- 
tions, and acquisitions among carriers are in the public interest. Sec- 
ond, even if it could otherwise be justified as an exception to the 
general rule of congressional policy, it would defeat its own purpose 
because it is one-sided. If there is vice in a forwarder owning a 
motor carrier how can there be virtue in a motor carrier owning the 
forwarder? In other words, the law condones under one label what 
it condemns under another. 

The bill would correct this inequity, at least in part, by eliminating 
the prohibition against freight forwarder ownership of other car- 
riers, now found in section 411 (a), and substituting therefor a pro- 
vision vesting power in the ICC to determine whether any such rela- 
tionships should be approved. 

The bill does not propose to change subsection (g) of section 411. 
under which other carriers are now authorized to acquire freight for- 
warders without Commission approval. Whole that 1s a most unusual 
provision of regulatory law, without parallel or precedent, it is not 
the purpose of the freight forwarding industry to recommend the 
taking away of any rights which anyone has or may think that he 
has under the present statute. All that we seek is some measure of 
justice and equality for forwarders. 

For many years it has been the established policy of Congress to 
delegate to the regulatory agency the power over acquisitions, mer- 
gers, and the integration of carriers. It has been considered wise to 
leave such questions to the expert judgment of the regulating agency. 
subject to certain standards and requirements laid down by the 
statute. 

Under section 5 of part I of the Interstate Commerce Act, the Com- 
mission has jurisdiction over combinations and acquisitions involving 
railroads, express companies, sleeping-car companies, motor carriers. 
and water carriers. 

Excluding the situation to which bill S. 3367 is directed, the only 
instance in which acquisition of one carrier by another is barred 
absolutely by the statute is under the so-called Panama Canal Act— 
section 5 (14) of the Interstate Commerce Act. Under that act, rail- 
roads are prohibited from owning or controlling any common carrier by 
water operated through the Panama Canal with which such railroads 
compete for traffic. The act also imposes certain restrictions on road- 
road ownership of other water carriers with which they compete. The 
Commission has authority to determine whether or not competition, 
im fact, exists between the parties involved in any such proceeding. 

The Panama Canal Act affords no precedent for the absolute pro- 
hibition in section 411 against ownership of other carirers by freight 
forwarders. The purpose of the Panama Canal Act was to prevent 
railroads from buying up and drying up their competition. No one 
will charge that the freight-forwarding industry could buy up the 
railroad, motor or water carrier industry of this country, or any sub- 
stantial segment thereof, even if the Commission should be willing to 
permit such a thing. 

Moreover, the Panama Canal Act is not on all fours with section 
411 in that it contains no selfdefeating, open-ended provision that 
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permits doing with the left hand what is forbidden to the right. To 
form a parallel with section 411 it would be necessary for the act to 
provide that the water carriers who are made safe from control of 
competing railroads might acquire those same railroads without Com- 
mission approval. The proposition is ridiculous in its very statement, 
and yet that is the kind of situation that exists under section 411 of 
the act. 

Senator Scuorrre,. Mr. Chairman, I would like to ask a question 
at this point purely for information. 

Senator Smaruers. Certainly. 

Senator Scuorrret. If the freight forwarders are permitted this 
kind of an amendment to obtain the type of relief sought in the bill 
which you are discussing now, could not then the freight forwarders 
be charged by the motor carriers of invading the motor-carrier field 
in that respect 

Mr. Morrow. Well, I suppose the charge could be made, but I think 
you must bear in mind that if this bill should go into effect and if the 
freight forwarding industry should be able to persuade or any one of 
the freight forwarders should be able to persuade the ICC that it was 
in the public interest for forwarder A to buy or obtain control of 
motor carrier B, under another provision of the act both the forwarder 
and the motor carrier would continue to be operated as separate 
entities. 

The motor carrier under part II and the forwarder under part LY. 
The two of them probably at the top would have a common manage- 
ment but they would be operated as freight forwarder and motor 
carrier. 

There are safeguards and I will offer some of them at a later point 
in this testimony, which I think would provide the necessary safe- 
guards so that there would be no basis for such a charge. I have no 
doubt that motor carriers would come before the Commission and try 
to persuade the Commission that it was not a good thing to permit the 
forwarders to get into the business. But all we are asking i is the right 
to go before the Commission and see if we could prove that it would 
be a good thing. 

Senator Smatuers. Right in line with that question of Senator 
Schoeppel’s. As I get it, and you correct me if I am wrong, what 
you are objecting to when you talked about S. 3366 is the fact that in 
many ways the motor carrier was invading the freight forwarders 
field ? 

Mr. Morrow. Yes, sir. 

Senator SmatrHers. Now then, what you say now in your argument 
for S. 3367 is that you would like to have the right for a freight for- 
warder to buy a motor carrier and thereby accomplish the same thing 
that you object to in 3366. 

In other words, if the freight forwarder and the motor common 
carrier operating together or the freight forwarder own the common 
carrier, then you are right in the same field, are you not, where they 
are doing what you complained about under S. 3366 ? 

Mr. Morrow. I think I can clarify my position, it apparently has 
not been made perfectly clear. 

What we primarily object to in the situation dealt with by bill S. 
3366 is that the motor carriers have become freight forwarders with- 
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out going before a regulatory agency and obtaining rights to engage 
in fre ‘ight forwarding. They are doing what is defined as freight 
forwarding without asking leave of anybody to do it. 

Senator Smaruers. In other words, you don’t object to the prac- 
tice, you just object to the fact that they do it without getting the 
«wuthority of the Commission. 

Mr. Morrow. Of course, we object to the practice because we think 
it provides to that extent unregulated competition. But the fact is 
if the motor carrier today wanted directly to get into the forwarding 
business he could buy a freight forwarder if “he had the money and 
operate subject to all the restrictions of part 4. 

We think the way they are operating now they are not complying 
with the statutory requirements. We would object, yes, even to their 
invading our field by what we consider perfectly legal means, just 
as they have objec tion to the reversal of the situation. 

I think the main distinction is that what we ask for in S. 3367 is the 
right to try to prove before the court and the Commission and the 
public opinion that it would be a good thing for us in some cases to 
buy motor carriers. 

Senator Smarners. Let me see if I get it straight. In other words, 
you say that you don’t really have any objection to a motor carrier, 
for example, buying a freight forwarder, but if they do, then you 
want the right under S. 3367 for the freight forwarder to have the 
right to buy a motor carrier? 

Mr. Morrow. Yes, sir. 

Senator Smaruers. In which event that particular company would 
then have the authority to do all that the freight forwarders do plus 
al] that motor carriers do. 

You say, “We are not specifically objecting to that,” what you are 
objecting to is the right under S. 3367, you don’t have the right as 
a freight forwarder to go and buy a motor carrier, whereas a motor 
carrier does have the right to buy a freight forwarder. 

Mr. Morrow. That is right. 

Senator SmarHers. But you don’t object to the practice of that? 

Mr. Morrow. We are not objecting to the practice of the motor 
carrier being able to buy a freight forwarder and to operate a freight 
forwarder business. There would still be two companies. The motor 
carrier would be operating subject to part 2. But he would have 
control of a carrier operating subject to part 4. We are not objecting 
to the law as it stands today, we simply ask that we have the right 
to prove that we are entitled to buy a motor carrier under certain 
circumstances. 

Senator Smatuers. In other words, you believe that now if the 
motor carrier has the right as they are doing today, in effect to parti- 
cipate in the freight forwarder’s business, that you people can put 
yours on an equal basis with them. You want to get the Congress 
to authorize you people to also buy a motor carrier. It doesn’t make 
much difference what the name of it is, but it would put you then on 
an equal footing with them. 

Mr. Morrow. Yes, sir, equality is the only thing we are asking for. 

Senator Scuorrren. To what extent would on go or want to go to 
completely control the motor carrier operation ¢ 

Mr. Morrow. Well, I think, Senator, that would be entirely a ques- 
tion for management and I am not sure that any forwarders would 
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ever undertake to buy a motor carrier under the provisions of this 
act. It is not directed at any specific situation that exists today. It 
is directed at an inequality of law, but under the terms of this bill 
it would be possible, if the Commission approved, for a freight for- 
warder to acquire part interest in a motor carrier or to acquire all 
of its stock and all of its physical facilities and to own that motor 

carrier outright, but the forwarders would still have to conduct that 
motor carrier operation or the management of the motor carrier 
operation would still be subject to part 2 of the Interstate Commerce 
Act and not to part 4. 

None of the legislation would permit a merger of freight forward- 
ing and other kinds of carriage so that you would have a merged 
part 4 motor carrier. They would have to be conducted as motor 
carrier operations and forwarder operations. The act is very clear 
that freight forwarders may not, as a freight forwarder, conduct rail, 
motor or water services. 

Senator Scnorrret. I understand that, that is the reason why I say, 
you go this far, you might be subject to the claim of throwing down 
the bars and ¢ hanging the act to the extent which the next step would 
be engaging in the business that heretofore has been not exactly- 

Mr. Morrow. Reserved for other carriers. 

Senator Scnorrren. That is right. 

Mr. Morrow. But I say that that next step would require some 
very substantial changes in the law, because as the law stands today 
that could not occur. 

Congress was very careful in draftmg freight forwarders’ regula- 
tions to safeguard against a merger of freight forwarders’ business 
with direct carrier business. Even though a railroad or a motor 
carrier or a water carrier may own a forwarder, they may not con- 
duct that forwarder as a part of their rail, motor or water operations. 
They must have a separate, going business with different management 
and subject themselves to all the requirements of part 4, so there is no 
danger here of there being a breaking down of the legal barriers 
between indirect. carri age, which is freight forwarding, and direct 
carriage. 

This bill looks only to permitting a forwarder to control a motor 
carrier but the motor carrier would continue to be operated as a 
motor carrier. 

I don’t know whether I have made myself perfectly clear. There 
are a number of motor carriers today who do own freight forwarders. 
But in all events the Commission is very careful to see that the busi- 
nesses are not conducted as a single busines. They use separate re- 
porting, separate accounting, they are entirely separate transporta- 
tion businesses. 

Senator Smatuers. Right on that point which Senator Schoeppel 

raised, it seemed to me as I gathered it, sort of the meat in this coconut 
here. You say there are motor carriers that have recently acquired 
the business of the freight forwarders. 

Mr. Morrow. Well, I won't say recently, there are motor carriers 
who have acquired forwarders over the years and who today own 
freight forwarders, or at least the forwarders and the motor carrier 
are jointly owned at the top. Well, say, owned by the same family, 
and the ownership of the companies is the si ame, but they are separate 
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enterprises and they report separately to the Commission and they 
are subject to all the separate requirements of part 2 and part 4. 

Senator Smarners. Well, as a practical matter, doesn’t that per- 
mit a motor carrier to own a freight forwarding business? Doesn’t it 
permit them to do the very thing which you ‘originally complained 
about, the motor carriers in the fr eight forwarding business, as a prac- 
tical matter ? 

Mr. Morrow. Yes; it does, but if they follow that route, of course, 
they are complying with all of the provisions of part 4, and they would 
have to be subject to that regulation. 

Senator Smaruers. Actually, what you freight forwarding people 
are seeking is the same right which is in essence, if we get back to my 
original question, doing practically the thing which a moment ago 
you were complaining about, as I gather it. 

Mr. Morrow. No: my main complaint was that it permits motor 
‘arriers to convert their motor carrier operations into a forwarding 
operation. I gave an illustration where a motor carrier could give up 
his over-the- road, his highway movement. The illustration cited in 
the Red Ball ‘ase from Chicago to Kansas City and St. Joseph, the 
motor carrier said, “We will put all of our freight in trailers and we 
will put all our tre ailers on flate ars,” and in my opinion he is not con- 
ducting a motor carrier service as described in part 2, which defines 
the common carrier motor carrier operation as the movement of 
vehicles over highways. 

Senator SMATHERS. As a practical matter, why would you freight 
forwarders want to acquire a motor carrier if it was not for this 
advantage ? 

Mr. Morrow. I couldn’t answer you. There might be a case where 
a forwarder would think a motor carrier operation is a good invest- 
ment. They are transportation people, they know how to run trans- 
portation businesses. 

I have cited here in my testimony at a little later point the fact 
that the Railway Express Agency, it is owned by the railroads now, 
but it has found it advantageous to acquire and operate large-scale 
motor carrier operations. 

Whether the forw: ane industry would find it advantageous from 
that point of view, I don’t know. I would hope that it might result 
in some improvement of service. If a forwarder did own a motor 
carrier, that motor carrier could not give forwarder A or the owning 
forwarder, anything that he wouldn’t be required by law to give any 
other forwarder. 

In other words, it wouldn’t be a question of a fighting ship or some- 
thing of that sort. 

Sen: itor Smaruers. You don’t mean to tell us that you come here 
representing freight forwarders just on the purely ethical question 
of fairness. Not that you don’t come here in fairness, but can’t you 
think of some practical situation where actually it gives the freight 
forwarders a practical advantage which now they don’t have? 

Mr. Morrow. I would have to speculate. Because we never have 
had the right. No forwarder has said to me, “If this bill passes I 
have some motor carrier Operations in mind that would be a good 
thing for my Suaeeen” 
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But to theorize, there might be a point or a community in the United 
States which a freight forwarder could better serve if he could go 
to the Commission and either buy a small motor carrier and try to 
put it on its feet and get the service into that community built up or 
maybe make an application, form a new company, and make applica- 
tion to get into a point that he can’t reach today. 

It might improve the service to some of the off-line communities. 
Those things are speculative, because as I say, we haven’t had the 
right. 

So far as I know the industry has made no large-scale plans to 
kuy companies. Those would be situations where a forwarder might, 
if he could get hold of a motor carrier, improve service to some of the 
small communities in the United States served by the small carriers, 
T think the Railway Express Agency 

Senator Smatuers. You don’t know whether there would be an 
economic unfairness or disadvantage to any company if this legis- 
lation is not passed, 3367 ¢ 

Mr. Morrow. No, except in the larger sense that it is certainly 
unfair and discriminatory to permit the motor carriers, for example, 
to buy into the forwarding industry without authorizing the reverse 
of the situation. 

Senator Smaruers. All right, sir, thank you. 

Proceed. 

Mr. Morrow. Regulatory agencies have followed a very cautious 
policy with regard to permitting one form of carriage to engage ii 
another type of transportation service, or to acquire carriers of a 
different type. 

The Civil Aeronautics Board, for example, has adopted policies 
and standards which have effectively prevented surface carriers from 
acquiring rights to operate as air carriers subject to the Civil Aero- 
nautics Act. 

And the Interstate Commerce Commission has largely restricted 
rail-owned motor carrier operations to service that is auxiliary to 
or supplemental of train service. 

Since bill S. 3367 is patterned very largely after existing law there 
seems to be no room to suppose that the Interstate Commerce Com- 
mission would abuse its discretion in permitting freight forwarders 
to acquire other carriers. We are confident that there would be cases 
where such ownership could be justified but we harbor no illusions 
that forwarders would be treated with greater liberality than other 
‘arriers in this regard. 

Like other statutory provisions regarding mergers or acquisition 

bill S. 3367 is permissive only. It gives the Interstate Commerce 
Commission sole discretion to determine whether or not in any given 
case the acquisition by a forwarder of another type of carrier would 
be in the public interest. 
_ Thus it cannot be charged that the bill represents a wholesale break- 
ing down of the barriers between freight forwarders and other car- 
riers unless it be assumed that the Commission will be negligent of 
its duty under the law. 

At this point it may be well to direct attention to the specific terms 
of the bill. Subsection (1) contains a savings clause. It provides 
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that nothing in the bill shall alter, limit, or affect any right of a part 
I, II, or Il] carrier under section 5 of the act to acquire any other 
carrier subject to such part or parts. 

Senator Smatuers. May I ask you a question there. Why wouldn’t 
the better way be to attack this rather than to give you the same right 
which you say that the common carrier has today, why not restrict the 
common carrier’s right to own a freight-forwarding business? 

Mr. Morrow. Well, that would certainly be one method of accom- 
plishing equality, but your question is directed toward a policy that 
T have no instructions on. In other words, the Board of Governors of 
the Freight Forwarders Institute has not considered that question. 

They have considered the matter rather from the standpoint of 
giving us the same rights rather than taking away someone else’s rights 
so I couldn't 

Senator Smatuers. Let me put it this way, what you complain of is 
that there is actually today in practice a breakdown of the separation 
of the businesses between a freight forwarder and common carrier, 
motor carrier, particularly, but what you seek in 3367 is the permission 
to do almost the same thing. If what you complain of in 3366 is this 
breaking down of the barriers between the freight forwarding business 
and the common carrier business why would not then the better way 
to approach it in 3367 be to prohibit the motor common carrier from 
acquiring the freight forwarder’s business and thereby keep the bar- 
rier which is supposed to exist, build it higher even between those two 
businesses. 

Mr. Morrow. Well, to so fix 3367, that is to panes motor carriers 
from buying freight forwarders would not solve the problem I com- 
plain of under 3366, because they are doing it today without any rights. 
They have the right to buy a forwarder, but as I say, we are not com- 
plaining of that. 

The barrier I spoke of in 3366 is simply that without authority 
from anyone they are performing a freight forwarder function so 
that nothing we could do in 3367 would cure that as I see it. 

Senator ScHorrrpeL. Would you concede that the piggyback opera- 
tion, as such, which is a new innovation, would ultimately inure to 
the public benefit by a cheaper rate. 

Mr. Morrow. I think it has a great potential in that direction. 

Senator ScuorrreL. Well now, that being the case then, would 
it not be an incumbent upon the governing body, the Interstate Com- 
merce Commission, then to look carefully to that point which might 
preclude a drastic prohibition against any approach to this thing 
which might deprive the public of that type of a public service which 
would be cheaper and more economical in the lack of cluttering up 
the highways and things like that between these big terminal points? 

Mr. Morrow. Yes, sir, I certainly agree with you wholeheartedly. 
Unfortunately, there just didn’t appear to be any way under the law 
that the Commission could permit the freight forwarders to get 
into the business. We think that the Commission would have been 
glad to permit us to get in the same as the motor carriers, I think they 
have tried to encourage the . 

Senator Smaruers. Right on that point is the reason you want 
to get 3367 passed to permit you people to buy motor carriers, so in 
effect you could participate in this piggyback and everything else. 
Isn’t that the whole purpose of this 3367 ? 











FREIGHT FORWARDER LEGISLATION 33 


Mr. Morrow. Yes, sir, that would be one. 

Senator Smaruers. Proceed. 

Mr. Morrow. Subsection (2) of the bill closely parallels section 
5 (2) (b) of part I of the act. It provides for notice and hearing 
by the ICC in the case of any transaction proposed under the bill. 

The Commission could approve the purchase by a forwarder of 
a carrier of another type only if it should find that such acquisition 
would be consistent with the public interest. 

The Commission is given power to impose such terms and condi- 
tions upon the transaction as in its judgment are just and reasonable. 

The third and last subsection specifies two basic factors to which 
the Commission must give consideration and weight in passing upon 
any application of a forwarder to purchase another carrier. 

They are (a) the effect of the proposed transaction upon adequate 
transportation service to the public; and () where appropriate, the 
interest of the carrier employees atiected. 

These provisions also are found in section 5 of part I of the act. 

It seems elemental that if the Commission scrupulously observes 
the above-mentioned standards and criteria—which it has certainly 
done in the case of other carriers—it will never approve a transaction 
under the terms of this bill that is not clearly in the public interest 
and in the interest of an improved transportation system. 

But someone may say: What of the dire results that may follow 
after the transaction is approved? What if a forwarder buys a motor 
carrier and uses it as a “fighting ship” to wring concessions from 
other motor carriers? What if he buys a motor carrier simply to 
lessen his competition ? 

Again the Commission has complete control over such matters and 
unless we are willing to concede the possibility of a breakdown in 
the regulatory processes we simply cannot assume the evils referred 
to. 

Freight forwarders utilize motor carriers—many thousands of 
them—in providing their own service. They pay motor carriers 
either on the basis of the published tariff rates of such carriers or 
on the basis of contract charges established under section 409 of the 
act. 

In either case the Commission has control of the charges and of 
the terms and conditions governing them. 

As to minimizing competition, the Commission would not authorize 
a transaction in the first place unless it clearly appeared that there 
would be no diminution of competition or of service to the public. 

Furthermore, motor carriers outnumber the substantial freight for- 
warders by almost a thousand to one and before the forwarding in- 
dustry could get very far with any scheme to buy out its competition 
the regulatory agency would surely put a stop to it. 

There are many other safeguards in the law which would insure 
that no abuses would result from the enactment of this bill. 

Freight forwarders are prohibited, by section 410, from conducting 
any “direct railroad, water, or motor-carrier operations” except within 
terminal areas. 

This means that if the Commission should authorize a forwarder 
to purchase another carrier the two would continue to be operated as 
separate businesses, under separate franchises, and subject to separate 
and specific regulatory controls. 
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By section 404 (c) of the act it is made unlawful for any common 
carrier subject to part I, II, or III of the act to make or cause any 
undue or unreasonable preference or advantage to any freight for- 
warder. ‘This would apply in the case of joint ownership as well as 
where no such ownership exists. 

There is no background of experience on which to draw in under- 
taking to measure the practical effects of this bill, in terms of improved 
service or otherwise. 

We do not know the extent to which it may be judged expedient by 
the industry or found in the public inte1 ‘est by the Commission, for 
forwarders to acquire motor operations. 

We do know that the Railway Express Agency which, in a different 
field coordinates the services of other carriers somewhat as forwarders 
do, has found it advantageous to operate extensive motor carrier 
services. 

That is not an exact parallel, but it indicates that there are public 
advantages, under given circumstances, in the ownership and opera- 
tion of one mode of carriage by another. 

The real justification for bill S. 3367 finds expression in the opening 
words of the declaration of nation: al transportation policy which 
precedes and governs all of the Interstate Commerce Act. 

It is there declared to be the policy of the Congress to ‘ ‘provide for 
fair and impartial regulation of all modes of transport ation” subject 
tothe act. Freight forwarders are among those carriers. 

We say there is nothing fair about a law that permits “A” to own 
“B” but prohibits “B” from owning “A.” There is nothing impartial 
about a law that makes the joint ¢ ontrol over a given property a virtue 
if accomplished by one of the parties to the venture and a crime if 


accomplished by the other. 
The law as it stands tod: ay violates the first tenet of the national 


transportation policy. It is devoid of fairness and justice. It can- 
not be agen on any ground. 
Bill S. 3367 should be speedily enacted to remove inequity and 


achieve equality of treatment among carriers subject to regulation 
under the Interstate Commerce Act. 

I skipped over the first bill, S. 3365, Mr. Chairman. Beginning on 
page 5, that only takes up ivan’ 10 pages. 

I will try to move through this one rapidly and skip some of the 
reading if I may, Senator. 

Tam required to say that one of the members of the Institute, Re- 
public Carloading & Distributing Co., Inc., asked that I not speak for 
them on this particular bill; all of the rest of the members are in favor 
of it. 

Bill S. 3365, proposes to amend section 410 of the Interstate Com- 
merce Act regarding the requirements for obtaining a freight for- 
warder permit. 

Section 410 of the Interstate Commerce Act contains the licensing 
provisions applicable to freight forwarders. It provides that no per- 
son shall engage in service subject to part IV of the act unless he holds 
a permit: issued by the Commission authorizing that service. The 
C ommission is required to issue a permit if it finds that an applicant 
is “ready, able, and willing properly to perform the service proposed, 
and that the proposed service * * * is or will be consistent with the 
public interest and the national transportation policy * * *,.” 
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The standards thus required for obtaining freight forwarder oper- 
ating rights are the same as those required under part II of the act 
governing the issuance of permits to contract carriers by motor ve- 
hicle. Those requirements are less difficult to meet than the require- 
ments provided in the act for obtaining certificates of public con- 
venience and necessity. 

Aside from its liberality of standards, as compared with the stand- 
ards for obtaining certificates to institute other types of common car- 
rier service, section 410 contains one provision that has no counterpart 
in any other section of the act. That is subsection (d), which bill S. 
3365 proposes toeliminate. The subsection reads as follows: 

(d) The Commission shall not deny authority to engage in the whole or any 
part of the proposed service covered by any application made under this section 
solely on the ground that such service will be in competition with the service 
subject to this part performed by any other freight forwarder or freight 
forwarders. 

The practical effect of the foregoing provision has been virtually 
to eliminate competition as a factor in determining whether or not to 
issue a permit authorizing new or extended freight forwarder service. 
Phat means that the Commission gives little, if any, weight, in passing 
upon forwarder applications, to such important and traditionally 
significant factors as the nature, extent, or adequacy of existing service, 
or the probable effect of new service on existing operators. 

The Commission has felt compelled to proceed, and I am quoting 

from a leading case— 
Upon the view that the purpose of section 410 (d) is to assure that freight- 
forwarder applications shall not be denied, as were motor contract carrier appli- 
cations, on the ground that the existing service is adequate (Li/schultz Fast 
Freight Extension—West and Midwest, 265 I. C. C. 428). 

The Supreme Court upheld the Commission in this view. 

‘The Commission has also interpreted section 410 (d) to mean that 
consideration can be given to the effect of a proposed new service on 
existing services only if protesting forwarders are able to show that— 
and I am quoting again from a leading case— 

A substantial impairment is threatened or reasonably to be anticipated in the 
event the new service is instituted (Lifschultz case, supra). 

That, of course, places an impossible burden of proof upon the 
existing carriers. 

When the adequacy of existing service and the effect on or impair- 
ment of established services are ruled out, as factors in determining 
consistency with the public interest and the national transportation 
policy, very little remains to be considered. As the Commission said, 
m the Lifschultz case to which I have already referred : 

The consideration most frequently weighed in determining whether a proposed 
contract-carrier service would be consistent with the public interest is its 
probable effect upon existing carriers. The Commission repeatedly has stated 
that the maintenance of sound economic conditions in the motor-carrier industry 
would be jeopardized by allowing new operators to enter a field in competition 
With existing carriers who are furnishing adequate. efficient, and economical 
service (265 I. C..C. 431, 489). 

In an early motor contract application case the Commission, denying 
the application, said: 

We are of the opinion that sound ecoxomic conditions in the motor-carrier 
industry would not be fostered by granting authority to institute a new operation 
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until it has been definitely established that existing motor carriers are unable to: 
provide facilities sufficient to transport properly, efficiently, and economically 
the normal volume of traffic available in the particular territories of their 
operation (Dresher, Contract Carrier Application, 12 M. C. C. 63). 

Whether or not the Commission is of the opinion that sound eco- 
nomic conditions in the freight-forwarding industry would be fos- 
tered by granting authority to institute a new operation, it is presently 
barred from denying the application on the grounds that existing 
forwarders are providing adequate, efficient, and economic service. 

The appearance of this unusual and unprecedented provision in 
part IV of the act has resulted in what the Commission itself describes 
as an easy-entry policy insofar as forwarders are concerned. The 
Commission does not think that this policy is wise or in the public 
interest, and it has repeatedly urged Congress to provide for tighter 
controls over forwarder operating rights. In each of its annual 
reports for the years 1952 through 1955, the Commission has included 
a specific recommendation that section 410 be amended so as to require 
the obtaining of a certificate of public convenience and necessity 
before engaging in forwarder service. 

Bill S. 3365 does not go as far as the Commission recommends. The 
bill would simply remove the self-defeating prohibition against com- 
petitive considerations, and leave section 410 as a standard “permits” 
section. The Commission would substitute a “certificate of public 
convenience and necessity” requirement in part IV. While the in- 
dustry would not oppose what the Commission recommends, it is 
believed that the bill will provide an adequate remedy. 

Bills to provide more definite controls over forwarder operating 
rights have been introduced in previous Congresses. The first such 
bill was S. 2712, which was introduced by Senator Magnuson on 
February 21, 1952. It provided for certificates of public convenience 
and necessity. Brief hearings were held on the bill during the course 
of hearings on more than 30 other bills in March and April 1952. 
The printed proceedings of the hearings are contained in a document 
of over 1,700 pages titled “Domestic Land and Water Transportation.” 
Testimony on S. 2712 is found beginning on page 1247. 

The Interstate Commerce Commission commented on S. 2712 in a 
letter to then Chairman Edwin C. Johnson of the Interstate and 
Foreign Commerce Committee dated March 24, 1952. The letter 
is reproduced at page 1274 of the hearings. Among other things, the 
Commission said : 


Inasmuch as the amendment to section 402 (a) (5) by the act of December 
20, 1950, classifies freight forwarders as common carriers, the purpose of the 
amendments seems to be proper. 

. * * * & - = 

We believe the restrictions on the Commission’s authority to deny applications 
should be eliminated in its entirety from section 410. The present ease with 
which permits may be obtained could result in overcrowding the freight-for- 
warding field, with a general impairment of forwarder service and harm to the 
general public. 


Bill S. 2712 was not reported. Apparently because of the great 
number of bills before the committee at that time there was little 
opportunity to consider any of them on their merits, because only a few 
were acted upon. 

Meanwhile, new competitive forwarder operations are continually 
being authorized, a majority of them consisting of expansions of 
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existing service. I will analyze the extent of this expansion presently. 
First, I think it will be helpful if I trace briefly the historical develop- 
ments which form the background for the bill. 

Senator Smatuers. May I ask you a question: Has a bill similar 
to this bill ever passed either the House or the Senate? 

Mr. Morrow. Yes; I think I will have to answer you this way, Mr. 
Chairman: The original bill that passed the Senate, the Forwarders 
Act, S. 210, back in 1941, did contain a strict certificate, provision, 
and the bill on which hearingss were held, a companion bill on which 
hearings were held in the House, contained a similar strict provision. 
But the House reported a bill very similar to the version that finally 
became law and the Senate receded from its initial position. Since 
that time there has been no other bill 

Senator Smaruers. Other than just the hearings, it never has gotten 
beyond the hearing stage; it never has been reported out of this 
committee ? 

Mr. Morrow. That is correct, sir. A need for administrative con- 
trol over the right to institute or extend common-carrier service was 
recognized by Congress as early as 1920. By the Transportation Act 
of that year it was provided that no new line of railroad should be 
constructed and no extension of rail service made without a certificate 
of public convenience and necessity. That requirement became the 
pattern for regulation of common carriers by motor and water. 

Before Federal regulation the States exercised some control over 
operating rights of common carriers. However, in 1926 the Supreme 
Court held that States could not restrict the operation of motor car- 
riers except for the primary purpose of safety or conservation of 
highways (Buck v. Kuykendall, 276 U. S. 307). That decision led 
the Interstate Commerce Commision to conduct an exhaustive investi- 
gation of highway carriage, which was concluded in 1928. The Com- 
mission reached certain conclusions as the result of that investigation, 
among them the following: 





The vital factor in regulatory control over motor carriers is the certificate 
or permit issued by the regulatory body for a specified motor operation after 
finding that it is in the interest of “public convenience and necessity” (140 
I. C. C. 685, 737). 

That fundamental concept of regulations was incorporated in the 
Motor Carrier Act of 1935 (part II of the Interstate Commerce Act). 

The original freight-forwarder bill, S. 210, as it was passed by the 
Senate on March 24, 1941, contained a provision for certificates of 
public convenience and necessity similar to that applicable under 
other parts of the act. A related bill, H. R. 3684, as introduced in the 
Ifouse on February 28, 1941, likewise contained a certificates provi- 
sion. However, the version of the bill as reported by the House 
Interstate Commerce Committee on August 13, 1941 (Rept. 1172, 
77th Cong.), substituted for the certificates provision a requirement 
for permits, substantially the same as now appears in the act. It 
was in that version of the forwarder bill that section 410 («l) first 
appeared. 

The committee report (H. Rept. 1172) is silent as to the reasons 
which motivated the House committee in restricting the Commission’s 
powers to consider competition as a factor in granting operating 
rights. Nor does the conference committee report (No. 2066, 77th 
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Cong.) give us any clue as to why the Senate accepted the House 
version in lieu of the provisions of its own bill in this respect. 

Whatever the reasons may have been for initially adopting a “free- 
dom of entry” policy with regard to freight-forwarder operating 
rights, no reasons for such a policy exist today. The advantages and 
economies of freight-forwarder service stem very largely from the 
ability of the industry to concentrate and consolidate traffic. When 
the available traffic is dispersed among too many companies there is an 
adverse effect upon the overall service, and important economies are 
lost. 

The late Hon. Joseph B, Eastman assisted Congress in drafting the 
original freight-forwarder legislation. He devoted a great deal of 
time and study to forwarder regulation and he advocated the inclu- 
sion of provisions for certific ates of convenience and necessity. Tes- 
tifying on the original forwarder bills before a Senate subcommittee 
in 1940, Mr. Eastman said: 

sut the benefits of the forwarder service are secured by concentration, inte- 
gration, and specialized handling, and the greater volume they have and the 
more they can do in the way of concentrating traffic into carload movements, 
the more economically they can operate, and the better they can handle the sta- 
tions where they interchange the traffic between the trucks and the rails. If 
their operations are on a comparatively large scale, they can be handled very 
much more efficiently than if you have a hundred agencies attempting to do the 
same thing (hearings, S. Res. 146, 76th Cong., p. 521). 

When asked whether competition would not ultimately weed out 
the uneconomic forwarder operations, and result in preservation of 
those best able to serve the public, Mr. Eastman replied: 

It is barely possible that through the law of the survival of the fittest you 
would get down to the situation that I prefer to start with. 

When the forwarder bills were before the House committee in 1941, 
some of Mr. Eastman’s colleagues advocated elimination of the cer- 
tificates provisions. Commenting on their position, Mr. Eastman 
told the committee: 

I do no favor the elimination of section 409 (now 410) which provides for 
certificates of public convenience and necessity. Such certificates, or permits, 
are now a part of the plan of regulation under parts I, II, and III, and reasons 
like those which make them desirable in those parts make them desirable here. 
They have for their general purpose the stabilization of transportation condi- 
tions and the prevention of an unnecessary multiplication of facilities resulting 
in waste and financial weakness of carriers (hearings, H. R. 3684, 77th Cong., 
ist sess., March 1941). 

Unfortunately, Mr. Eastman’s judgment and advice were not 
heeded, and the legislation emerged as we find it today. Fourteen 
years of experience have been ample to demonstrate that present con- 
trols over operating rights must be strengthened if the industry is 
to survive in full vigor ¢ ‘and continue to provide the most efficient and 
economical service. 

A few basic statistics will show how the competitive situation within 
the freight-forwarding industry has changed since 1942 when regu- 
lation was enacted. As I have previously said, there are now 96 out- 
standing freight forwarder permits. Four companies have rights to 
serve all points in the United States. Several others have rights to 
serve all except a few States. A majority of the remaining for- 

yarders have rights to serve wide territories, although the small and 
specialized forwarder is not uncommon in the industry. 
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The tonnage curve of the industry, for the 12 full years since regu- 
lation for which we have official figures, has been slightly downw ard. 
In 1943 the industry handled just over 5 million tons of freight, com- 
posed of 21 million shipments. In the postwar year of 1946 the for- 
warders handled 4.6 million tons made up of 19 million shipments. 
In the last fully reported year, 1954, the forwarders handled 4.2 mil- 
lion tons, consisting of 23 ‘million shipments. 

This is a rather strong indication that the new services that have 
been instituted have not ksand new freight-forwarder tonnage but, 
in the main, have shared the available tonnage with existing operators, 

In order to determine the exact extent to which new forwarder 
services have been authorized by the Commission since regulation, we 
recently made a study, the results of which are shown in exhibit A 
attached to my statement, if that may be incorporated in the record, 
Mr. Chairman. 

Senator Smaruers. Without objection, it will be put in the record. 

(The exhibit referred to above is as follows :) 


ExHisit A 


Additional freight forwarding rights authorized subsequent to May 16, 1942, 
by States 


Origin States Destination States 


| 


A. B. C. Freight Forward- | Colorado, Delaware, District of | Colorado, Delaware, District of 





ing Corp. Columbia, Illinois, Indiana, Ken- | Columbia, Illinois, Indiana, Ken- 
| tucky, Maryland, Michigan, tucky, Maryland, M ichigan, Min- 
| Minnesota, Missouri,Ohio,Penn- | nesota, Missouri, Ohio, Pennsyl- 
| sylvania, Wisconsin. |  vania, Wisconsin. 

Arrow Freight Forwarders!_| Alabama, Arizona, California, Con- | Alabama, Arizona, California, Con- 
necticut, Delaware, Florida, Geor- | necticut, Delaware, Florida, Geor- 
gia, Kentucky, Louisiana, Maine, | gia, Kentucky, Louisiana, Maine, 
| Maryland, Massachusetts, Mis-| Maryland, Massachusetts, Missis- 

sissippi, Nevada, New Hamp-| _ sippi, Nevada, New Hampshire, 


shire, New Jersey, New York, New Jersey, New York, North 
North Carolina, Ohio, Oregon, Carolina, Ohio, Oregon, Pennsyl- 
Pennsylvania, Rhode Island, vania, Rhode Island, South Caro- 
South Carolina, Tennessee, Texas, lina, Tennessee, Texas, Virginia, 


| Virginia, Washington, West Vir-| Washington, West Virginia. 
|  ginia. | 
Associated Shippers Car- | Witinols, Tanlianass o  occo 5c --dcuc oe |} Connecticut, New Jersey, New 


loading Corp. | 
B.C, Forwarding Co., Ltd.! 


| _ York, Pennsylvania. 

Alabama, Arkansas, Connecticut, | British Columbia and Vancouver 
| Delaware, District of Columbia, | Island, Canada, 

| Florida, Georgia, Illinois, Indiana, 
| Towa, Kansas, Kentucky, Louisi- 
} ana, Maine, Maryland, Massa- 
chusetts, Michigan, Mississippi, 
Missouri, Nebraska, New H amp- | 
shire, New Jersey, New York, 
| North Carolina, Ohio, Pennsyl- 
vania, Rhode Island, South Caro- 
lina, Tennessee, Vermont, Vir- 
ginia, West Virginia, Wisconsin. 


Barge Service Corp. | Ohio, Pennsylvania, West Virginia__| Louisiana, Texas. 
Central States Freight Ms te oe te Louisiana. 
ice, Inc. | 
Coast Carloading Co. -.-__-.-- Idaho, Oregon, Washington. 2 California. 
Frank P. Dow Co., Inc.!....| California, Oregon, W ashington, | Alabama, Arkansas, Colorado, Con- 
| Vancouver, B. C, | necticut, Delaware, District of 


Columbia, Florida, Georgia, Ili- 
nois, Indiana, Iowa, Kansas, 
Kentucky, Louisiana, Maine, 
Maryland, Massachusetts, Michi- 
gan, Minnesota, Mississippi, Mis- 
souri, Nebraska, New Hampshire, 
New Jersey, New York, North 
| Carolina, North Dakota, Ohio, 
Oklahoma, Pennsylvania, Rhode 
Island, South Carolina, South 
Dakota, Tennessee, Texas, Ver- 
mont, Virginia, West Virginia, 
Wisconsin. 


1 New (not extended) service. 
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Additional freight forwarding rights authorized subsequent to May 16, 1942, 


Film Transport Company of 
California.! 

Fish Forwarding Co., Inc.!_- 

Flynn Forwarding Co., Inc 

Ginnane Weber Trucking | 
Co., Inc.! | 

I & S Forwarding Co.!__.___| 


Inland Shipping Co.'. “ 


Lifschultz Fast Freight-_- 


Merchauts Carloading Co., 
Inc. 

Midwest Forwarding Co.!_-. 

Motor Rail Co 


Northwestern 
Co. 


Forwarding 


Northwestern Furniture | 

Forwarders, Inc.! | 

Pacific & Atlantic Shippers 
Association. 


Providence Philadelphia 
Dispatch, Inc. 

R. T. C, Carloading Corp.! 

Republic Carloading & Dis- | 
tributing Co., Inc. | 





River Forwarders, Inc 


Schulman, Inc.! 
Steel City Freight For- 
warders, Inc.! 
Sterling Cartage Co.! 
Superior Fast Freight. 
Total: 
29 companies. 
15 new operations. 
14 extensions of ex- 
isting service. 


| California, Minnesota, Texas-.- 


by States—Continued 


Origin States 


a | a eae 


Massachusetts, New York....-..---- 
Indiana, Ohio, West Virginia.._.__-- 
Massachusetts. - -_ --- ert 


Ohio, Pennsylvania, West Virginia. 
Illinois, Indiana, Iowa, Kentucky, 


Michigan, Minnesota, Missouri, 
Nebraska, Ohi», Wisconsin. 


Vermont_. a b Mh Ps et ke aie 


| Illinois, Indiana, New York, Ohio-. 
of Columbia, | 
New | 


Delaware, District 
Maryland, New Jersey, 
Hampshire, Pennsylvania, 

Georgia, Indiana, Iowa, Kentucky, 
Massachusetts, Michigan, Mis- 
souri, Montana, New York, Ohio, 
Pennsylvania, South Dakota, 
rennessee, Virginia, Washington, 
West Virginia, British Columbia, 
Canada. 

Oregon, Washington. ............... 


California, Colorado, Kansas, Ne- 
braska, Oklahoma, Oregon, South 
Dakota, Washington. 


Delaware, District of Columbia, 


Maryland. 


| Illinois, Indiana, New York-_- 


Alabama, Arizona, Arkansas, Cali- 
fornia, Colorado, Florida, Geor- 
gia, Idaho, Kansas, Montana, 
Nebraska, Nevada, New Mexico, 
North Carolina, North Dakota, 
Oklahoma, Oregon, South Caro- 
lina, South Dakota, Tennessee, 
Utah, Washington, Wyoming. 

Arkansas, Lllinois, Indiana, Iowa, 
Kentucky, Louisiana, Minnesota, 


Mississippi, Missouri, Tennessee, | 


Texas, Wisconsin. 


..| Delaware, New Jersey, New York, 


Pennsylvania. 
New York, New Jersey-.-.--.-------- 
Michigan, Ohio--_- ett be 
Idaho, Oregon, Washington 


1 New (not extended) service. 


Destination States 


Arizona, California. 


Massachusetts, New York. 
Idaho, Nevada. 
New York. 


Alabama, Florida, Georgia, Missis- 
sippi, South Carolina, Tennessee. 
Maryland. 


California, Maine, Massachusetts, 
Minnesota, New Hampshire, 
Rhode Island, Texas, Vermont. 

None. 


Michigan, 
None. 


Georgia, Indiana, Iowa, Kentucky, 
Massachusetts, Michigan, Mis- 
souri, Montana, New York, Ohio, 
Pennsylvania, South Dakota, Ten- 
nessee, Virginia, Washington, West 
Virginia, British Columbia, Can- 
ada. 

Oregon, Washington. 


Alabama, Arkansas, Colorado, Geor- 
gia, Kansas, Kentucky, Lonisi- 
ana, Mississippi, Nebraska, North 
Carolina, Ohio, Oklahoma, South 
Carolina, South Dakota, Tennes- 
see, West Virginia. 

Delaware, District of Columbia, 
Maryland, 

Illinois, Indiana, New York. 

Illinois, Indiana, Kentucky, Mon- 
tana, Nevada, North Carolina, 
South Carolina, South Dakota, 
Tennessee, Vermont, West Vir- 
ginia. 


Arkansas, Illinois, Indiana, Iowa, 
Kentucky, Louisiana, Minnesota, 
Mississippi, Missouri, Tennessee, 
Texas, Wisconsin. 

Delaware, New Jersey, New York, 
Pennsylvania. 

Pennsylvania, West Virginia, Ohio. 


Minnesota. 
California. 


aioe 
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Summary of additional operating rights, by States 


{Numbers showing in columns represent new or additional forwarder services authorized] 


! 


| 
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+ 
: Origin De stine ation i Qe, Origin |Destination 
State | State fe ‘| Btate State State 
} 1} 
j i] 
Wd ee waa --| 3 4 | New Hampsbire--. 2 3 
Arizona - eee 3 2 | hl i re 5 | 4 
Arkansas......---------- | 3 3 || New Mexico..........-- 1 None 
California. - - eee 6 | 5 || New York.....--------- 9 
Cie eo ac | 3 3 || North Carolina..-_-.---- 3 | 4 
Connecticut. 2 3 || North Dakota. ; 1 1 
Delaware... bau 6 | D WORN zs on aceescce 10 | 6 
District of C olumbia.. 4 3 || Oklahoma. a 2 
| (RRR ee 3 | Li.” Se eee 7] 2 
re ee 4 | 5 || Pennsylv: alee =e 8 7 
eS  ccecunrecses 3 | 1 || Rhode Island. 2 3 
MRR vert sdennstdcades a 5 || South Carolina....._- 3 4 
SIGMNOD . ch sxeue «<< 9 | 6 || South Dakota.-.--.-.-.-- | 3 4 
lowe. ...:. a 4 3 || Tennessee. puaied 5 7 
ND foo oon oes 3 Oe) TEN Sel go as cee cans 3 5 
Kentucky -.----- 6 7 || Utah 1 | None 
POG. 36+ ~05%0-6 3 6 || wont neers = 3 
Maine..--- scala 2 | 3 || Virginia -. se eee 3 | 3 
Berean Rui cnc. does 5 | 5 || Washington -_------ einen 7 | 3 
Massachuse it | 5 | 5 || West gaat | 6 
REMIEAE = dencccnas--08 = 5 | 4, Wisconsin. Ltn di 4 | 3 
pa ee eee 5 | 5 || Wyoming. eel 1 None 
Seewee ai 3 | 5 i Vi ancouver, British Col 
Wiisenra. «ek oskotce ts | 5 Ani TTS Si cs | acy 32 1 | 1 
Sa ee | 2 | 3 - 
NO@UPASKS.......<....5..< | 4 | 2 || ene ort, 199 | 183 
Nevada. .-.- 2 3 
— sali ‘ 6 cite a 4 
Mr. Morrow. The exhibit refers to “additional” rights authorized 


since May 16, 1942. Forwarders who were in operation on May 16, 
1942, were granted permits upon proof of successful past operations. 
The exhibit only includes those new operations or extensions of opera- 
tions authorized after the Forwarder Act was passed, 

The exhibit shows that a total of 29 forwarders have either insti- 
tuted new operations, or have extended their operations, since for- 
warders were regulated in 1942. Since there are only 96 outstand- 
ing permits that means that almost 30 percent of the present forward- 
ers have instituted or extended operations in the past 12 years. Fif- 
teen of the 29 are new operations. The remaining 14 represent 
extensions. 

The summary sheet to exhibit “A” shows that new or additional 
forwarder service by from 1 to 10 forwarders has been instituted in 
every State in the Union and in the District of Columbia, since for- 
warders were regulated. A total of 199 new origin State operations 
and 183 destination State operations have been instituted. 

As Mr. Eastman said, the benefits of forwarder service are secured 
by coneentration, integration, and specialized handling. There can 
be no doubt that a saturation point will be reached, if it has not al- 
ready been reached, where further dilution of existing traffic will im- 
pair rather than improve overall service. At the present time there is 
no way to apply the brakes. There is no authority to determine when 
the public interest will be served or harmed by new operations. The 
bill would give the Commission that authority. 

As previously noted, the Commission has for a number of years 
pointed out the weakness of the present law and recommended that it 
be changed. In its 69th Annual Report, filed last January, ihe Com- 
mission said: 

The ease with which permits may now be obtained, under the present provi- 
sions of section 410 (d), could result in overcrowding the freight-forwarding 
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field, with general impairment of forwarder service and harm to the general 
public. The restriction on the Commission’s authority to deny applications 
would be eliminated by the en amendment (pp. 188-139). 

We urge you to give bill S. 3365 your early and favorable attention. 
It is necessary not only to bring about equality of regulation in the 
transportation industry, but to protect the public interest and preserve 
a stable and healthy freight forwarding industry. 

I have been reminded by one of my colleagues that some of the 
practical questions that you asked with regard to S. 3367 could be 
treated very much more accurately than my pag a knowledge per- 
mitted and if I could have 2 or 3 minutes at a later session of this 
committee to try to undertake to answer er I think it might be 
helpful to you, Mr. Chairman. 

Senator Smatruers. Well, Mr. Morrow, your colleagues don’t have 
quite the confidence in you that we have. We thought you did a very 
fine job of answering these questions. However, we will probably 
be asking the rest of these fellows a lot of questions and as this testi- 
mony dev elops and unfolds, as Senator Schoeppel said, we are asking 
questions only for seeking information. I feel certain when we get 
all of it we will finally understand this problem completely. 

But should you want to come back we certainly will give you that 
opportunity. 

Mr. Morrow. Thank you very much, sir. 

Senator Smaruers. May I say this: I recall when I graduated from 
law school at the University of Florida, years and years ago, that 
they didn’t have anybody in those days take a State bar exam. The 
mere fact that you got your certificate was sufficient to let you prac- 
tice law. Now the minute that I graduated, my class, like every other 
preceding class, then wanted to ch: ange the law and make it so that 
the following students would have to take this examination. Lawyers 
that are already in are for making it tough for those that come on 
behind. 

Now, I can’t conceive of any freight forwarders not being in favor 
of this first bill—to make it tough for those others who would like 
to get in business. Can you think of any? 

Mr. Morrow. Well, the only ones who would be, Mr. Chairman, 
would be those who at present are seeking additional rights and who 
would not want to have their case prejudiced by a bill such as this, 
and, of course, there always has been at any given period in history, 
somebody seeking new rights, but I agree with you, and as a lawyer 
I certainly get your point. 

But all of the established units of the industry, of course, are very 
strongly in favor of this bill. It makes a man’s charter permit from 
the Government to do business worth something because it protects 
him in his right to do business. 

Senator Smatiers. All right, sir. 

Now, Mr. Barton, do you have some questions ? 

Mr. Barton. I have a few questions. In regard to S. 2265, Mr. 
Morrow, do you feel there is too much competition between freight 
forwarders at the present time ? 

Mr. Morrow. Yes; I think there is too much competition. It is 
difficult to pinpoint it and say, for example, between Chicago and New 
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York, if we had fewer forwarders we would have better service. It is 
one of those things where you gradually reach a saturation point. But 
I certainly think that there should be some w ay to put on the brakes 
in the future so that if the established operators could demonstrate 
fully to the regulatory agency that they are providing all of the 
service that is needed by the public : and that if they have to share that 
with a new operator, nobody’s service is going to be as good as it 
ought to be overall. Then I think the Commission ought to weigh 
that factor very carefully in granting new rights. 

Mr. Barton. Are there any large number of applications pending at 
the present time that would make this competition even more rigorous ? 

Mr. Morrow. No; there is not a large number. I am not sure about 
the exact number. A dozen or more, I should imagine, all told, 
pending at the present time. 

Mr. Barton. In regard to 3366, you stated that the Commission in 
undertaking to fit the substituted service plan into joint rate author- 
ization has led to some very strange and questionable relationships 
and operations. In view of this, do you think a similar arrangement 
could be extended to the freight forwarders ? 

Mr. Morrow. Yes, Mr. Barton, that type of coordination and utili- 

zation of the services and facilities of the underlying physical carriers 

has always been recognized as freight forw arding, and it has been 
defined by statute. Freight forw: arding is defined as an activity 
consisting of gathering, assembly, and line haul movement in con- 
solidated lots, break-bulk and distribution, with the assumption of 
full responsibility. 

In other words, it seems to me, that is the field*of activity the for- 
warder has carved out for himself over the century. And we think, 
definitely, any innovation that might permit the freight forwarder 
to provide a better service by utilizing whatever underlying facilities 
are available, forwarders ought to be given the right legally to utilize 
any new development that comes along and on a basis that will be 
practical and in the public interest. 

Mr. Barron. Just one more question, Mr. Morrow. If 8S. 3366 does 
not become law, what effect do you think the present situation will 
have on the business of the freight forwarders ? 

Mr. Morrow. Well, it is difficult to estimate how extensive the 
motor carrier industry may go into this service. It can’t help but 
have a long range adverse effect, but it would be right difficult to 
measure that. It is a new service, and like all new services, we don’t 
know exactly where it is going at the moment, but to the extent that it 
is utilized by the competitors of the forwarding industry, and the 
forwarders are denied the right to take advantage of it, why, it will 
have an ultimate adverse effect. 

Mr. Barton. That is all I have, Mr. Chairman. 

Senator SmarHers, Thank you very much, Mr. Morrow. 

Mr. Morrow. Thank you, sir. 

Senator Smaruers. Now we havea Mr. William Ott. Is he the man 
who is anxious to get going? 

Mr. Ott, we share your ‘feelings, your anxiety. So, any way you 
want to hurry this along will be ; satisfactor y to us. 
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STATEMENT OF WILLIAM OTT, NATIONAL INDUSTRIAL 
TRAFFIC LEAGUE 


Mr. Orr. Gentlemen, my name is William H. Ott, Jr. [am chair- 
man of the Legislative Committee of the National Industrial Traffic 
League whose offices are at 711 14th Street NW., Washington, D. C. 
I appear here to state the mais cy of the membership of that league 
to the provisions of 3 bills, S. 3365, S. 3366, and S. 3367, all relating 
to the regulation of freight for warders under the interstate Commerce 
Act. 

Senator Smatruers. May I ask you a question right there? Are you 
in the business of fre ight ‘forwarding ? 

Mr. Orr. No, sir; Lam general trafic manager of Kraft Foods Co. 

Senator Smaruers. All right, go ahead. 

Mr. Orr. Now dealing with S. 3365, section 410 of the Interstate 
Commerce Act contains the provisions of that act relating to the 
operating authority to be held by freight forwarders. Paragraph (a) 
of that section requires the holding of a permit as a prerequisite to 
operation. Paragraph (c) provides, in part: 

(c) The Commission shall issue a permit to any qualified applicant there- 
for, * * * if the Commission finds that the applicant is ready, able, and willing 
properly to perform the service proposed, and that the proposed service, * * * is 
or Will be consistent with the public interest and the National Transportation 
Policy declared in this Act; * * * 

Paragraph (d) now reads: 

(d) The Commission shall not deny authority to engage in the whole or any 
part of the proposed service covered by any application made under this section 
solely on the ground that such service will be in competition with the service 
subject to this Part performed by any other freight forwarder or freight for- 
warders. 

S. 3365 proposes the complete elimination of this paragraph (d) as 
ee above. The result would be to give the Commission author- 
ity—authority which it does not now have—to deny an application 
for authority to operate as a freight forwarder solely on the ground 
that the proposed operation would be in competition with another 
freight forwarder. Such a change would not be consistent with the 
position of freight forwarders under the act and should not be made. 

Under the plan of regulation of the act freight forwarders are inter- 
mediaries who, as to their patrons or shippers, assume responsibility 
and liability for the transportation of property from origin to destina- 
tion, but who in the discharge of that responsibility make use of the 
= ul transportation facilities of the underlying actual carriers, 

‘arriers Who hold operating authority under other parts of the act. 

The relation of the forwarder to those underlying carriers is the rela- 
tion of shipper to carrier, and, with a single exception provided in 
section 409 (a)—transportation by common motor carrier for distances 
not over 450 miles— the compensation paid by the freight forwarder 
to the underlying carrier is under a tariff rate open to all shippers. 

The oper ating authori ity required by freight forwarders to perform 
this service is a permit and the showing required for its issue is con- 
sistency with the public interest. This is the same showing required 
under part II for issuance of a permit to operate as a contr act carrier 
by motor vehicle and under part IIT as a contract carrier by water. 
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This operating authority should be compared with that issued under 
section 211 to a broker, the showing required for which is also con- 
sistency with the public interest, and contrasted with the certificate 
required for common carriers under all other parts of the act, the test 
for the issue of which is public convenience and necessity. 

Because of the wide territorial coverage of the forwarder permits 
now in effect, some of which blanket the « country or large sections of 
it, if new operating authority were to be denied solely on the ground 
of competition with existing service it would be almost an impossi- 
bility to secure the issue of any such new authority. 

The public interest may best be served by severe limitations upon 
eniry into the business of actual transportation—so limited by cer- 
tificate requirements with the standard mentioned above. —contrari- 
wise it is best served by the widest possible freedom of entry into 
business by those who as freight forwarders act as intermediaries 
between the physical facilities of the actual carriers on the one hand 
and the transportation needs of the shipping public on the other. 

Lacking this freedom of entry now specifically protected by the 
present section 410 (d) entry would come close to an impossibility, a 
situation inherently wrong but a situation even more objectionable by 
reason of conditions now existing in the forwarder industry. 

Interstate Commerce Commission Statement 564 shows, for 1953, 
61 class A forwarders, a class A forwarder being one with an annual 
gross operating revenue of not less than $100,000. The transporta- 
tion revenue of these 61 forwarders was $381.7 million. 

Of that amount $246.5 million, or 65 percent, was received by the 4 
largest forwarders ; $365.7 million, or 96 percent, was received by the 
YY largest. This degree of concentration of operations and tonnage 
in a few hands, in the opinion of the league, demonstrates the desira- 
bility of maintaining freedom of entry for new operators. 

This is particularly so when there is considered further the affilia- 
tion of certain of the largest of the forwarders with rail lines. The 
forwarding industry still remains in that stage where the public 
interest will be best’ served by comparative freedom of entry. 

I would be a serious mistake to apply to such entry a test which is 
generally associated with the public convenience and necessity stand- 
ard. The field should remain open—open to the enterprise and in- 
genuity of newcomers in working out new methods, new locations, 
new rate structures, new benefits from the function of forw arding. 

Monopoly or near monopoly has no place in the freight-forwarding 
industry and the monopoly theory of regulation should not be adopted 
openly or by indirection. 

That concludes my testimony on S. 3365. 

Now, with reference to S. 3366. S. 3366 proposes the amendment 
of subsection (a) of section 409 of the Interstate Commerce Act by 
the addition of a new paragraph reading: 

(2) Nothing in this Act shall be construed to prevent freight forwarders sub- 
ject to this part from entering into or operating under contracts with common 
carriers by railroad subject to Part I of this Act, governing the utilization by 
such freight forwarders of the services and instrumentalities of such common 
carriers by railroad and the compensation to be paid therefor, for line-haul move- 
ment of freight loaded in or on trailers or other containers and transported on 


railroad cars suitable for such use: Provided, That in the case of such contracts 
it shall be the duty of the parties thereto to establish just, reasonable, and 
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equitable terms, conditions and compensation which shall not unduly prefer or 
prejudice any of the participants thereto and shall be consistent with the 
national transportation policy declared in this Act. 

The effect of the proposal is to give to freight forwarders the right 
of a contract basis of charges on forwarder freight moved by railroad, 
comparable to the contract basis presently prov ided by section 409 (a) 
on forwarder freight moving by common motor carrier but without 
the limiting proviso now in effect in the latter case which requires the 
payment of rates on no less than the tariff basis when in truckload lots 
for a distance of 450 or more highway miles. 

To such a change the members of the National Industrial Traffic 
League are emphatic ally opposed, 

While the prior history of section 409 probably will be adequately 
developed by other witnesses, for the purpose of this statement it is 
summarized as follows: 

Original section 409 of the Freight Forwarder Act outlawed “joint 
rates” and “concurrencies” between forwarders and common motor 
carriers in favor of so-called “assembling and distribution rates.” 

In the 1946 amendment to section 409, H. R. 2764, 79th Congress; 
Congress, at the request of the forwarders and with the acquiescence of 
shippers, turned over the whole question of the rate relationship be- 
tween forwarders and motor carriers to the Interstate Commerce 
(Commission, as a body expert in the subject matter required to exer- 
cise its best judgment and discretion within the guidance provided 
by the national transportation policy. 

Tlie Commission, after a proceeding involving over 2 years of hear- 
ing and consideration—Docket 29493—found unlawful truckload 
terminal to terminal charges on less than a tariff basis. 

As to assembly and distribution traflic the Commission found han- 
dling of such movements at less than tariff rates to be proper but 
subject to further consideration with respect to the adequacy of the 
compensation in particular proceedings. 

In the 1950 amendment of section 409, S. 2113, 81st Congress, section 
409 was revised as at presently worded, permitting a contract basis 
of rates between forwarders and common motor carriers, subject to the 
proviso: 





¥ 


That in the case of line-haul transportation between concentration points and 
break-bulk points in truckload lots where such line-haul transportation is for a 
total distance of 450 highway miles or more, such contract shall not permit pay- 
ment to common carriers by motor vehicle of compensation which is lower than 
would be received under rates or charges established under part II of this Act. 
S. 3366 would now extend to railroad shipments the same freedom of 
contract without the limiting proviso. 
While the title of the bill uses the wording: 
to authorize contracts between freight forwarders and railroads for the move- 
ment of trailers on flatcars— 


the language of the bill is not so limited but extends to— 


line-haul movement of freight loaded in or on trailers or other containers and 
transported on railroad cars suitable for such use— 

With the wide-open language as to “containers” the effect of the 
bill is to put all forwarder traflic by rail, without regard to aggregate 
volume or size of individual shipment, on a contract basis. 
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And I emphasize that, gentlemen, because of the previous testimony 
by Mr. Morrow. The bill is not so limited; it goes to all for warder 
traffic by rail. 

Senator Smaruers. Suppose the bill was limited to just the pigg 
back transportation; would you people still object to it / 

Mr. Orr. Oh, yes; we would emphatically object to it. 

Senator Smarners. All right. 

Mr. Orr. The one distinctive characteristic of forwarders which 
existed at the time of their first regulation and remains today—con- 
tinuing through the various amendments to the 1 egulatory statute, the 
Commission cases on the subject, and the court decisions—is their dual 
character. That is the dual character of the forwarder—operating on 
the one hand in the relation of common carrier to their own shippers, 
on the other hand as shippers utilizing the services of the underlying 
common carriers. 

Accepting as valid the idea that the shipper-carrier relation carries 
the obligation of publishing and payment of tariff rates, Congress did 
in 1950 set up a limited exception dealing with common motor carrier 
handling of forwarder shipments of certain sizes and for certain dis- 
tances. The fear then expressed by the opponents of S. 2115 that the 
breach once made would immediately be subjected to an attempt to 
widen it into the field of rail transportation now becomes justified. 
Valid differences exist, however, which fully justify refusal to extend 
further the concept of contract rates. 

All of the reasons previously advanced against approval of the 
contract-rate principle in any degree are particularly important in 
connection with rail lines. 

Such contract basis is contrary to the whole scheme of for-hire-car- 
rier regulation as embodied in the Interstate Commerce Act. The 
national transportation policy cannot possibly be furthered by per- 
mitting members of one agency to obtain transportation service per- 
formed by the members of another agency unless the tariff rates are 
open to all who use that latter agency. This thought was expressed 
by the Commission in its Docket 29493, decision 272 I. C. C. 413, 450, 
when it said: 





When forwarders operate under agreements in the handling of terminal to 
terminal traffic by which they obtain transportation from motor common carriers 
at compensation less than would accrue under the tariff rates of the latter, 
they depart from their proper sphere as transportation agencies, and are 
improperly invading the recognized field of other carriers . This is contrary to 
the national transportation policy. 

The ill effects of such departure are even more apparent when the 
underlying carriers involved are rails than when they are motor 
carriers. In the first place, the stake involved is much larger. Class 
A freight forwarders in 1953 paid $290.6 million for purchased trans- 
portation. Of this amount $201.2 million was paid to railroads; $44.4 
million was paid to common motor carriers. 

To the extent that this tonnage and this revenue may be a basis 
for undue pressure, or may be a method of unjust bargaining, the 
amount at stake is obviously much greater when railroads are involved. 
Furthermore, the possible range ‘of departure from a normal basis 
of compensation—accepting for the moment the published tariff rate 
as the normal basis—is much greater in the case of rail lines than 








4S FREIGHT FORWARDER LEGISLATION 


in the case of motor carriers. Ifa motor carrier publishes a particular 
rate on a particular traffic open to the public the extent to which 
that motor carrier can go below such rate on a contract basis for a 
freight forwarder is severely limited. 

The spread between the tariff rate, presumably on a profitable basis, 
and any lower figure which might be the subject of contract is com- 
paratively small in the case of motor carriers, probably on the order 
of 10 to 15 percent. In the case of rail lines, however, with a much 
lower percentage of fixed cost and a much wider spread between out- 
of-pocket cost and full allocated cost, the rail lines under the pressure 
of traffic necessity may be able and feel compelled to go very much 
below published tariff rates to their own detriment and the detriment 
of other rail patrons. 

While the statute does not specifically so provide, there is an element 
of secrecy about these contract arrangements which is highly objec- 
tionable. As a practical matter no shipper today has any compre- 
hensive knowledge of the actual basis of forwarder payments to motor 
carriers. Section 409 (a) presently carries the requirement that for- 
warder-motor carrier contracts be reasonable, free from prejudice, 
consistent with the transportation policy, et cetera. Proceedings of 
general scope on this subject have been pending before the Commis- 
sion for some time without action. The committee might well make 
inquiry of the Commission with respect to the present scope of these 
proceedings and the reasons behind the failure to progress them. 

The tonnage volume controlled by freight forwarders is enormous, 
in 1953 4.5 million tons and 23.25 million shipments, and it should 
be kept in mind that this volume is largely concentrated in the hands 
of the freight forwarders carries just as tremendous bargaining power 
as it would in the hands of an indiv idual industry. 

Realizing that bargaining power in the hands of an industry and 
to prevent its abuse the act sets up a system of rate regulation, pub- 
lished rates, payment of such rates by all who use them, ‘freedom from 
discrimination, et cetera. Those same protections are required to 
prevent abuse of bargaining power in the hands of freight forwarders. 

The 450-mile limitation on motor-carrier contract rates should not 
be forgotten. If the contract basis must be extended to rails, let 
us have the good with the bad, and incorporate the same mileage 
limitation in the extension. 

It is to be expected that testimony of proponents in support of the 
bill will emphasize its trailer-on-flatear feature, a feature which 
seems to have a plausible appeal because of the recent development of 
that method of transportation and its obvious economie possibilities. 
It should be made clear, therefore, that the obtaining of trailer-on- 
flatcar service as a method of handling by rail of tonnage tendered 
by freight forwarders is in no way contingent upon the. passage of 
S. 3366. 

If trailer-on-flatcar service is desirable—and it well may be desir- 
able for forwarders as well as for rails, motor carriers, or other ship- 
pers—it can be put into effect on a tariff rate basis immediately such 
tariffs are filed and become effective. There is no inherent connection 
between contract rates and trailer-on-flatcar service. 
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Senator Scuoerre.. I think that is a very good point to make there. 
At first blush it looked like there might be some inhibitions there. 

Mr. Orr. I think you will recall Mr. Morrow’s testimony to the 
effect that the rail lines who had put this service for the most part, 

I don’t recall the number, had limited it to their own shipments, 
some have extended to shipments of common motor carriers and two 
have extended to shippers. Now they may say who they can extend 
it to, but that mere statement is that they can extend it to anyone 
who the carriers think it advisable to extend it to in that provision. 

In short, the physical facility of a trailer on a flatcar is available 
today. All of its advantages can be made available on rail ship- 
ments for forwarders by proper tariff publication. It need await 
no change in section 409 (a). 

Further, as previously cited, it should not be overlooked that S. 
3366 is not limited to trailer-on-flatcar operation. Its wording could 
be interpreted to cover the normal and usual method of forwarder 
shipment by rail today, which of necessity involves some type of 
container for all tonnage. 

Summarizing—the League strongly urges that the contract rate 
basis be not extended to railroads. It is favored by forwarders, for 
it will give them substantially cheaper purchased transportation. It 
is opposed by most rail lines, fearing the economic pressure which will 
force concessions to the very people with whom they are in direct com- 
petition for the same traffic, on whom are the shippers and the Nation 
dependent for adequate transportation and the cars and trucks in 
which to perform it—the forwarders with almost no investment in 
physical property, or the railroads and motor carriers who must buy 
the equipment and must have revenues with which to pay for it? 

So, gentlemen, for S. 3366. 

With respect to S. 3367: S. 3367 would rewrite subsection (a) of 
section 411 of the act. That section now sets out the relationship be- 
tween freight forwarders and other persons in matters of ownership, 
control, acquisition, et cetera. Subsection (a) now permits control of 
« freight forwarder by any carrier subject to parts I, II, or III. 
Subsection (b) ) prohibits operation as a freight forwarder by any 
person whose business is such as commonly to make use of freight- 
forwarder service. 

Subsection (¢) prohibits an officer or employee of a carrier subject 
to part I, II, or 111 holding any direct or indirect interest in a freight 
forwarder. 

Subsection (h) of section 411 prohibits any holder of a freight- 
forwarder permit from conducting any direct mail, water, or motor- 
carrier operation, except such as may be performed by a motor carrier 
within terminal areas as provided in section 202 (c) (1). 

The whole scheme of these provisions is to draw a sharp line be- 
tween the business of freight forwarding and the business of direct 
physical transportation. The statute recognizes the essential differ- 
ence in the two operations and effectively prevents the two from being 
commingled. 

S. 3367, however, rewrites subsection (a), directly contrary to its 
present provisions, to make it lawful for a freight forwarder to con- 
trol one or more carriers under parts I, II, or ITI, even though sec- 
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tion 410 (h) would remain, prohibiting direct transportation opera- 
tions by a forwarder. 

The historical forwarder function which brought about the develop- 
ment of freight-forwarding business, since ‘before the Forwarder 
Regulatory Act and before the Motor-Carrier Act, is the provision 
of a service of consolidating small shipments, of reshipping that con- 
solidated lot as a larger shipment, usually as a carload or truckload 
in a terminal to terminal movement and of distributing again of the 
original small shipments from the break-bulk point. Before the 
advent of the motor carrier, the consolidation and distribution service 
were each largely limited to the cartage area of the consolidation and 
break-bulk terminal points, thus freight-forwarding service was 
largely limited to places affording suflicient volume to make up ¢ 
consolidated carload. 

As motor-carrier service developed, both before and after motor- 
carrier regulation, freight forwarding reached out farther and farther 
from the terminals until today assembly and distribution traffic covers 
large areas of the country. ‘All of the actual transportation service, 
however, was then and is now performed by underlying carriers with 
traflic. The freight forwarder was and is today in direct competition 
with the same under lying carriers who can and do perform the same 
consolidation and distribution service on their own lines, with their 
own facilities and within the limits of their own routes and operating 
authorities. 

During all of the period involved, freight forwarder pay to rail 
lines for transportation service per formed was and is at tariff rates, 
rates published, filed with, and controlled by the Interstate Commerce 
Commission, open to any shipper, including the forwarder, who 
chooses to use them. The original concept of fre ight forwarder rates 
under part II was the same—that forwarders would pay motor 
carriers the published tariff rates for services performed. The pro- 
hibition of section 410 (h) against freight forwarders performing 
direct rail, water or motor carrier service was in furtherance and pro- 
tection of that arrangement, for obviously the tariff rate concept could 
not stand if direct service by forwarders was allowed. 

In an attempt to prevent that “tariff rate” requirement being en- 
forced on their shipments by motor carrier, the freight forwarders 
sought and obtained the 1946 caandiaand to section 409 placing in 
the hands of the Interstate Commerce Commission the whole ques- 
tion of forwarder compensation to motor carriers. The Commis- 
sion’s decision in the resulting proceeding, Docket 29493, not being to 
the liking of the freight forwarders, there followed the amendment 
of 1950 permitting contract rates rather than tariff rates with motor 
cariers, but prohibiting truckload transportation over 450 miles en 
less than the tariff basis. 

Unsatisfactory as the present situation may be to the Commission, 
to the direct carriers, or to shippers, since we have the 450-mile limi- 
tation in the law, and since the bulk of consolidated forwarder trattic 
moves over that mileage, effective competition remains among rails, 
among motor carriers, and between the two agencies, for much freight 
forwarder traflic, That such is the case is evidenced by proceedings 
before the Commission during the past year involving the minimum 
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® statutory level of forwarder rates on consolidated shipments via both 
rails and motor carriers. 

If freight forwarders, however, are permitted to acquire any sub- 
stantial number of direct carriers, particularly motor carriers, this 
open competition is going to be lost—the character of competition 
changes. The for warder and the controlled motor carrier or carriers 
no longe r deal with each other at arm’s-length. Rather, the rates are 
established to favor their combined interest, ‘possibly to the c ompetitive 
disadvantage of other motor carriers. The traffic volume of the con- 
trolling forwarder may be diverted to the controlled carrier, and the 
control of routing of tonnage not only of the forwarder but of the 
controlled carrier to and from connecting lines increases the economic 
influence of the forwarder far beyond its normal sphere. 

Equitable competition between carriers and between agencies, and 
maintenance of reasonable rate levels, demand the continued se para- 
tion, as it now exists, of freight forwarding and underlying carrier 
service. 

And, Senator, because of your first question to me as to my individ 
ual connection, may I just say briefly that the National Industrial 
Traffic League is a nation! trade association of a great many individ- 
ual industries throughout the country and of subtrade organizations, 
boards of trade, chambers of commerce, and has no carrier interest 
of any kind. It is the organization of the shippers, the people who 
make the shipments and pay the freight charges to all of these for hire 

carriers, including freight forwarders. 

Senator Smaruers. All right, Senator Schoeppel, do you have any- 
thing further ? 

Senator ScHorrrEt. No questions. 

Senator Smatuers. Mr. Barton? 

Mr. Barron. Mr. Chairman, I have this question. On page 10 
of your statement you say subsection (a) now prohibits control of a 
freight forwarder by any carrier subject to parts I, II, or III. Is that 
an accurate statement, Mr. Ott ? 

Mr. Orr. Subsection (h) of 411 prohibits any holder of a freight 
forwarder permit 

Mr. Barton. No, page 10. 

Mr. Orr. Iam sorry. 

Senator Smaruers. Page 10 under 3367. Starting at the third line 
on page 10. 

Mr. Orr. No, that is not correct as to part I. 

Mr. Barron. Would you like to correct that ? 

Mr. Orr. The rail lines, that should be corrected; under the pro- 
visions of part IV, a carrier subject to rail lines could continue to main- 
tain control of freight forwarders and some of the largest freight 
forwarders are at least affiliated with rail lines. 

Mr. Barron. Would you like to correct that for the record ? 

Mr. Orr. That should be corrected for the record, yes. 

Senator Smaruers. All right. 

Mr. Barron. Mr. Ott, do you agree that the licensing provisions as 
applied to other carriers, motor, rail, and water, in the Interstate Com- 
merce Act represent sound policy ? 

Mr. Orr. I will have to speak my own answer to that. I can’t com- 
mit the league on an answer to a question like that. I think the gen- 
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eral overall plan of a system of licensing, be it termed “a permanent or 
certain-for-hire carriers” is sound. I am inclined to agree that either 
the law or the interpretation of the law as to the entry into business 
in the motor carrier field is somewhat too strict, and in the forwarder 
field, if it were amended as proposed here—— 

Mr. Barron. Well, the freight forwarders are common carriers, are 
they not ¢ 

Mr. Orr. They are common carriers, yes, by the terms of a specific 
provision of a nae enacted in 1950. 

Mr. Barron. How do you reconcile the different treatment of com- 
mon carriers at this point ? 

Mr. Orr. That subject has been argued pro and con before other 
Senate committees. 1 think it is rather technical and rather involved. 
My idea is that freight forwarders, prior to any regulation, have been 
by law and st atutes, as to the regulations of the people who use them. 

They assume the liability and obligation, preference to performance of 
service, lack of discrimination as to the people who use them. I think 
a distinction can be made as to the people who use them on the one 
hand and the carriers with whom they deal on the other. 

It is my belief and contention that the change in the 1950 law in 
which the term was added to the statute brought about no change 
in the regulation between a freight forwarder, and the underlying 
carrier with whom he did business. There has been no court decision 
which would say to the contrary. 

My advice and my interpretation of the court decisions which existed 
prior to that still say—but as to a freight forwarder and an underlying 

carrier, the relation is that of shipper and carrier. I see nothing 
incensistent with that philosophy of dual status, common carriers to 
their patrons, shippers as to their underlying carriers. 

Mr. Barron. Do you agree that the ability of the forwarders to 
operate successfully and eflic iently depends on the amount of sufticient 
tonnage to allow them to make regular consolidations 

Mr. Orr. Not necessarily regular, but the volume of tonnage is a 
necessary element before you can consolidate. 

Mr. Barron. Do you think the point would be reached where in any 
given territory the addition of another forwarder operation would so 
dilute the traffic as to result in less efficient overall service ? 

Mr. Orr. I think it is possible. We have had this type of regulation. 
I see no possibility of that point having been reached now and no 
development which would lead me to believe it is going to be reached 
anywhere in the near future. 

Mr. Barron. Would you agree that freight forwarders are subject 
to substantially all of the burdens and restrictions imposed by regula- 
tion on other common carriers ? 

Mr. Orr. I think all the burdens of common carriers that apply to 
their relation with their patrons, offhand, are imposed on freight for- 
warders. I don’t think that all the burdens with respect to regulation, 
perhaps, with respect to the publication of rates, the maintenance of 
a technically reasonable and nondiscriminatory rate level as between 
all commodities and all points; I don’t think that is enforced on the 
forwarders today. 

Mr. Barron. Well, they have substantially all the burdens, though; 
do they not ? 
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Mr. Orr. I think that is a substantial burden that is not enforced ; 
many burdens are, but I won’t say that substantially all of them are; 
no, sir. 

Mr. Barton. Well, why would you not afford freight forwarders the 
protection from an oversupply of competition which regulation nor- 
mally affords other common carriers ¢ 

Mr. Orr. Because I draw a distinction, and in this point the league 
draws a distinction that I think is a valid one, between the carrier that 
actually performs the transportation, whether it be on water, highway, 
or air, that the carrier has investment, facilities, he has a certain setup 
which requires for its functioning, a requirement against newcomers; 
the forwarder, being a man who acts as an intermediar y between the 
shipper and those other carriers, is not entitled to that degree of pro- 
tection and I draw a comparison, valid or not, between the forwarder 
and the broker in the act who also requires a license before he can func- 
tion, who also acts as an intermediary between the shipper and the 
underlying carrier, who also has very little, if any, investment in 
physical facilities but who has a permit the test for which is consistency 
with the public interest, and who is not protected from competition, 
from new entries into that field. 

Senator Smatuers. How did it happen, Mr. Ott, that the freight 
forwarder ever was classified as a common carrier ¢ 

Mr. Orr. I can give you no better answer than what is given in the 
committee reports after the hearings. The league opposed that classi- 
fication in 1950: said that as to the regulation between forwarders and 
their shippers it wasn’t necessary, but if it was intended to bri ing about 
any change in their relation to the underlying carriers it was unde- 
sirable. The change was made, though. 

Senator Smaruers. What are the similarities between freight for- 
warding and the common carrier / 

Mr. Orr. They both hold themselves out to the public to transport 
tonnage, tendered to them within the scope of their operating 
authority. 

Senator Smatruers. Well, do most freight forwarders have a large 
investment—and they obviously don’t in railroads—do they have a 
large investment in motor carriers / 

Mr. Orr. The 4 big forwarders, the 4 big forwarders who make 
up—I think it was some 50 or 80 percent of the business—— 

Senator Smatruers. Who are those four ? 

Mr. Orr. Acme, Universal, National, and Republic, the 4 who were 
named by Mr. Morrow, have, I suppose in the aggregate, a substantial 
inv estment in the pickup : and delivery trucks which they maintain for 
services at their terminals. But compared to the volume of business 
which they do, take the percentage relationships of investment to gross 
income, while I haven’t any figure which I can give you offhand, I am 
sure that the forwarder figure will be insignificant as compared to the 
figure for either rails or motor carriers. 

Senator Smaruers. Let me ask you a question which I should know 
the answer to but don’t. Where a man runs a sort of a delivery busi- 
ness within an area, say, for example, in the Miami, Fla. area and 
only in that area, who determines the rate, is it not the local public 
utilities and traffic commission there ? 








54 FREIGHT FORWARDER LEGISLATION 


Mr. Orr. As to Florida intrastate traffic, I am not sure I know the 
Florida law, but my recollection is that the Florida commission pre- 
scribes the rate for that local cartage operator. 

Senator SMaruers. In other wor rds, a freight forwarder who might 
operate, we will say, delivery trucks in the Miami area or in the 
Chicago es is the tariff which he charges regulated by the ICC ¢ 

Mr. Orr. I don’t believe, Senator, that generally the freight for- 
warders engage in local cartage service. There may be exceptions, 
but I doubt if any of the big forwarders perform any local cartage 
in Miami connected with a shipment coming from, say, New Y ork. 

Senator Smatruers. In other words, does the ICC have the authority 
to not only regulate the cost of the movement of the goods, we will say, 
from a point in Chicago to a point in Miami, that is, the railroad sta- 
tion or the disembarking point, but does the ICC have the further 
authority to say now, when you unload it at the railroad station, if 
you are going to cart it 10 miles out into some subdivision, do they 
also fix that part of the rate, too ? 

Mr. Orr. If the 20 miles is still within what is called the terminal 
area of the city of Miami, and you are talking about a rail shipment 
ae Chicago to Miami, and a cartage is made by a cartage company 

an agent for the rail line. If that cartage delivery in Mi: ami is not 
mi a by an agent of the Chicago-Miami carrier but rather is made 
at the request of a local industry in Miami, then the Commission has 
the power to prescribe that only if it so chooses to do so and it has 
never exercised that power. 

Senator SmarHers. Well, suppose a freight forwarder arranges to 
have this bulk moved from Chicago down—and I don’t want you and 
I to get in a controversy of how to pronounce Miami, so I will say 

“Meami,” but they spell it the same—but in any event the freight 
forwarder moves it down, we will say, from Chicago to Miami and 
thereafter he distributes it say 25 miles to maybe the « consignee. Does 
the ICC fix the entire rate of that ? 

Mr. Orr. If that 25-mile movement is still between the Miami ter- 
minal area the Commission has power to fix the through charge, if 
that 25 miles takes it outside that terminal area then it is a 
ditferent—— 

Senator Smaruers. By law a freight forwarder as such is not per- 
mitted, that is what they are apparently seeking in this legislation, but 
they are not now permitted to operate trucks we will say, interstate, 
in the carriage of any goods? 

Mr. Orr. Except Within these terminal areas, they are allowed to 
operate trucks within the terminal areas but not outside. 

Senator Smaruers. In other words, if a terminal area crossed a 
State line, then yes, otherwise they are not ? 

Mr. Orr. Yes, sir. 

Senator Smatruers. All right, Mr. Barton. Go ahead. 

Mr. Barron. Mr. Ott, in what way would the use by the freight 
forwarders of a piggyback service under contract to the railroads harm 
the shippers that you represent ? 

Mr. Orr. It is the League’s position that the freight forwarders 
should not use rail service of any kind, piggyback or other wise, under 
acontract rate. Ifthe freight forwarders are to be given contract rate 
permission with railroads I don’t see that the piggy yback is any worse 
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than any other situation. My emphasis is on the fact that the piggy- 
back is a recent element with an inherent attraction, it is an attractive 
phrase and is being used as an argument to establish contract rates 
with rail lines for all physical methods of tr ansportation, piggyback 
or a single carton of clothing, for example, and that that contract basis 
for rail transportation on forwarder traflic is improper. 

Mr. Barron. All right, sir. If forwarders were able to bring about 
‘in improvement of the piggyb: ack service would that not benefit rather 
than harm your members 4 

Mr. Orr. If the forwarders can bring about an improvement in 
service by any means it will certainly benefit the people who use the 
forwarders and that is a good share of the League’s members. 

Mr. Barron. What distinction do you make—you may have testi- 
fied on this—between authorizing forwarders to make contracts with 
motor carriers and authorizing them to make similar contracts with 

railroads for piggyback service ? 

Mr. Orr. Only the similar contracts with railroads for piggyback 
or any other kind of service, ouly the difference that the evils which 
the League believes flow from that method are obviously or we believe 
much greater. The motor situation was bad but the rail situation is 
going to be worse. 

Mr. Barron. Just one or two final questions, Mr. Ott. 

Congress has delegated to the ICC the power and the duty to deter- 
mine what mergers and acquisitions are in the public interest insofar 
as railroads, express and sleeping car costs, motor and water carriers 
are concerned. That is true, isn’t it? 

Mr. Orr. Yes, generally speaking. 

Mr. Barton. Do you think it is a wise policy / 

Mr. Orr. I see no other w ay the subject could have well been handled, 
since there must be some control of it and Congress is the body that 
should exercise that control. 

Mr. Barton. Has the ICC, in your opinion, abused its discretion 
under section 5 of part I of the Interstate Commerce Act ? 

Mr. Orr. I won't attempt to answer that; I am not sufficiently well 
informed. 

Mr. Barron. Why do you think it would be unwise to give the ICC 
the same authority with respect to acquisition of other carriers by 
forwarders ? 

Mr. Orr. Because the league and I believe that the forwarders 
under no condition should have any right to acquire these other car- 
riers and therefore we should give the Commission no discretion 
where the Congress determines a policy y that there should be no acqui- 
sition; if Congress changes its mind and says there should be acquisi- 
tion then you should delegate power to oe Commission to do it. 

The league urges that you do not 

Mr. Barton. But you would say generally the Commission has not 
abused its discretion in this or any other regard ? 

Mr. Orr. I have no basis to say they haven't, but I simply have no 
knowledge to answer the question. 

Senator Smatruers. May I ask you this question: Does the ICC 
favor the adoption of these ? 

Mr. Barron. Generally, the ICC favors the adoption of 3365 and 
3366, and opposes the latter, 3367. 
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Senator Saaruers. All right; thank you, Mr. Ott. 

We will stand in recess until tomorrow at 10 o’clock. 

(Thereupon, at 12:20 p. m., the subcommittee was adjourned, to: 
reconvene at 10 a. m., Tuesday, April 10, 1956.) 

(The following was presented for the record : ) 


THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE, 
Washington 5, D. C., April 10, 1956. 





Hon. GEorGE A. SMATHERS, 
Chairman, Subcommittee on Surface Transportation, 
Senate Interstate and Foreign Commerce Committee, 
Washington 25, D. @. 


DeaR SENATOR SMATHERS: On April 9, I appeared before your committee as 
chairman of the legislative committee of the National Industrial Traffic League 
in opposition to 8. 3365, S. 3866, and 8S. 3367. 

At the close of my testimony my attention was called to the third sentence on 
page 10 of my statement with respect to S. 3367 which reads: “Subsection (a) 
now prohibits control, etc.” That sentence should read: “Subsection (a) now 
permits control, ete.” 

I would appreciate it very much if you will see that this correction is made 
in the record. 

I would also like to take this opportunity to thank you for the privilege of 
appearing before your committee and your kindness in arranging to accept my 
testimony on April 9. 

Sincerely yours, 
Wo. H. Ort, Jr., 
Chairman, Legislative Committee. 
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TUESDAY, APRIL 10, 1956 


Unrrep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN CoMMERCE, 
SUBCOMMITTEE ON SuRFACE TRANSPORTATION, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 10 a. m., in room 
G-16, United States Capitol, Hon. George A. Smathers (chairman of 
the subcommittee) presiding. 

Present: Senators Smathers and Schoeppel. 

Senator Scuoreprre.. The committee will come to order. 

I might indicate that Senator Smathers is delayed for a few mo- 
ments, and suggests that we proceed with these hearings since we have 
a number of witnesses here. 

I think the first witness to be heard tliis morning is Mr. Carpi, vice 
president in charge of freight sales and service, the Pennsylvania Rail- 
road. 

Will you come forward, sir. I note that you have a prepared st:te- 
ment. You may proceed, sir. 

Let me say at this juncture for the record that whatever part of the 
statement that you want to summarize, or however you want to handle 
it, you may do so. 


STATEMENT OF FRED CARPI, VICE PRESIDENT IN CHARGE OF 
FREIGHT SALES AND SERVICES, THE PENNSYLVANIA RAILROAD 


Mr. Carrt. I would prefer when it comes to citations that the re- 
porter copy them without my reading them. 

Senator Scnorrre.. You indicate at what page and place you want 
that done and that will be done. You may proceed. 

Mr. Carp. I have been authorized by the following eastern railroads 
to appear in opposition to the amendments to sections 409, 410, and 411 
of part IV of the Interstate Commerce Act as proposed in the bills 
S. 3866, S. 3365, and S. 3367, respectively : 

The Akron, Canton & Youngstown Railroad Co. 

Bangor & Aroostook Railroad Co. 

The Baltimore & Ohio Railroad Co. 

The Boston & Maine Railroad. 

The Central Railroad Company of New Jersey. 

The Delaware & Hudson Railroad Corp. 

The Delaware, Lackawanna & Western Railroad Co. 

The Detroit, Toledo & Ironton Railroad Co. 

‘Phe Grand Trunk Railway System. 

The Lehigh & New England Railroad Co. 
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The Lehigh Valley Railroad Co. 

Monon Railroad. 

The New York Central Railroad Co. 

The New York, Chicago & St. Louis Railroad Co. 

The New York, New Haven & Hartford Railroad Co. . 

Norfolk & Western Railway Co. 

The Pennsylvania Railroad Co. 

The Pittsburgh & West Virginia Railway Co. 

teading Co. 

The Virginian Railway Co. 

Wabash Railroad Co. 

Western Maryland Railway Co. 

For convenience in my st atement which follows, I shall refer to these 

railroads collectively as Eastern Railroads. 

I am vice president, freight sales and services, of the Pennsylvania 
Railroad Co., and have served in an official capacity for 25 years. 
Since the early 1930’s I have given a great deal of study to less-carload, 
less-truckload, and freight forwarder rates, service, and kindred mat- 
ters. As a consequence, I have followed closely the hearings and leg- 
islation in Congress relating to freight forwarder regulation and the 
effect of such legislation on the competitive ability and fortunes of 
railroads, motor carriers, and freight forwarders. 

I have also been generally familiar with the positions which those 
interested in or affected by the operations of freight forwarders have 
urged upon Congress at the several hearings as a basis for regulation 
of freight forwarders. 

Before discussing the particular aspects of the bills before the sub- 
committee which are especially objectionable, I should like first to 
summarize the reasons why the Eastern Railroads have a very real 
interest in the proposed legislation and why that interest is closely 
allied with the interest of the shipping public. 





I. INTEREST OF EASTERN RAILROADS IN THE PROPOSED AMENDMENTS 


Because of the peculiar nature of freight forwarders and their 
operations, the Eastern Railroads are interested in them both as com- 
petitors and as patrons or buyers of railroad transportation. 

Peculiar nature of freight forwarders and their operations : 
Freight forwarder operations conducted under part IV of the Inter- 
state Commerce Act are unique. While forwarders bear a common 
carrier relationship to their own patrons, they employ railroads, 
motor carriers, and water carries to perform the physical transporta- 
tion for them. Some of them perform pick-up, delivery, or transfer 
service with their own equipment, as they may do as an incident of their 
service, but they are dependent upon the railroads, motor carriers, 
and water carriers for the accomplishment of the service they perform 
under part IV of the Interstate Commerce Act. 


‘Hearings before a subcommittee of the Committee on Interstate Commerce, U. S. 
Senate, 76th Cong., 5d sess., on S. Res. 146, June 1940; hearings before the Com.nittee 
on Interstate and Foreign Commerce, House of Representatives, 77th Cong., Ist sess., on 
H. R. 3684, March 1941; hearings before the Transportation Subcommittee of the Com- 
mittee on Interstate and Foreign Commerce, House of Representatives, 79th Cong, Ist ; 
sess., on H. R. 2764, November and December 1945; hearings before the Committee on os 
Interstate and Foreign Commerce, U. S. Senate, Sist Cong., Ist sess., on S. 2113, July and ch 
August 1949; hearings before a subcommittee of the C ommittee on Interstate and Foreign 
Commerce, House of Representatives, 81st Cong., 2d sess., on H. R. 5967, May and June a 
1950. as 
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In conducting their operations, forwarders are not confined to any 
particular lines of railroad, or to the use of any particular motor car- 
—— water carriers, but may from time to time ship over any of such 

‘arriers or combination of such carriers the freight they receive from 
aoe patrons. 

The customary operation of the freight forwarder is based upon its 
receiving and assembling into carload or truckload lots a large volume 
of less-carload or less-truckload shipments. The freight forwarder 
charges its patrons the less-carload or less-truckload rate or some- 
thing approximating it, and pays the railroad, motor carrier, or 
water carrier the carload or truckload rate. 

Thus, the spread or margin between the less-carload or less-truck- 
load rate, on the one hand, and the carload or truckload rate, on the 
other hand, represents the normal opportunity for the forwarder to 
conduct its operations. If the margin is too narrow, the freight for- 
warder will not find it profitable to provide the service. 

To assist forwarders in their operations, railroads quite generally 
have established special reduced rates—called “all commodity rates’”— 
on carload mixtures of freight which forwarders can and do use ad- 
vantageously to widen the margin between the normal less-carload 
and carload rates on individual articles. These all-commodity rates 
are published in open tariffs and are available to any other shipper 
who is able and desires to use them. 

These so-called “all-commodity rates” usually alternate with the 
normal carload rates, which means that the forwarders or other ship- 
pers can take advantage of whichever rate is lower and thus secure 
the minimum overall char ge on any mixed volume shipment. The rail- 
roads have also gener ally, established very liberal stop-off, terminal 
and other miscellaneous privileges on mixed carload shipments, pri- 
marily for the freight forwarder but also available to any other 
shipper who is in a position to take advantage of them. 

Because forwarders do not themselves provide the physical facil- 
ities of carriage necessary to the conduct of their operations, but 
must employ the facilities of carriers that do so, such as railroads, 
motor carriers, and water carriers, and because their range of profit- 
able operation is fixed by the margin they can charge their patrons 
and what they have to pay the actual carriers for performing the 
physical transportation, it follows that the service of for warders is 
not by any means a universal service. For example, because the 
margin will be greater on long-haul traffic, the freight forwarder 
seeks such traffic while making little or no effort to serve short-haul 
points. Thus, the average haul per ton of freight forwarder traffic by 
the class I railroads of the United States for the year 1954 was 1,175 
miles. 

Also, forwarders do not serve all poinis or all shippers, even at the 
greater distances, but tend to restrict their services to the larger 
centers and surrounding points where the heavier volume of freight 
is available and the cost of assembling and distributing service is 
relatively low. 

Outlying points that would involve handling shipments to or from 
assembling or distributing points in small volume at less-carload or 
less-truckload rates cannot profitably be served by the forwarder. 
For example, the Pennsylvania Railroad provides pick-up and de- 
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livery service on less-carload traffic at hundreds of stations not served 
by the forwarders. 

For similar reasons, freight forwarders do not attempt to serve all 
shippers on a relatively equal rate basis. Since their margin between 
the less-carload or less-truckload rates, on the one hand, and the car- 
load or truckload rates, on the other hand, is widest between points 
of heavier traffic movement where their traffic moves in carloads or 
truckloads, and narrower at outlying points where the volume of 
movement is sparse and where less-carload or less-truckload service 
must be used in the assembling or distribution of their traffic, their 
service tends to center on the heav y movements which are usually 
between the more populous centers. ‘At such outlying points the for- 
warders customarily maintain relatively higher rates than at the 
large centers. This tends to make freight forw: aa service at such 
smaller points noncompetitive with the railroads and motor common 
carriers. 

Also, in order to protect their necessary operating margin, freight 
forwarders customarily place rate limits—known as rate “stops”—on 
the freight they accept, which tend to restrict the traffic offered to 
them to that which is of higher grade and more remunerative charac- 
ter. This leaves the less remunerative and less desirable types of less- 
carload and less-truckload traflic to be handled in the service of the 
rail, motor or water carriers. 

This fact is responsible in a substantial degree for the much higher 
revenue per ton received by the freight forwarders than by the rail- 
roads or motor carriers for trans porting “merchandise” freight, 
meaning thereby the less-carload or less-trucking traffic moving in 
railroad, motor carrier, water carrier, or freight forwarder service. 
Thus, for 1953, the last full year for which comparative data are avail- 
able to me, the corresponding figures are as follows: 





Comparative tonnages of merchandise freight, United States, 1953 
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1 Less than carload lot freight originated by class I railroads. ICC Freight Commodity Statistics 


Statement No. 54100. 
2 Less than truckload lot freight carried by 704 class I motor common carriers of general freight in intercity 


service. ICC Statistics of Class I Motor Carriers Statement No. 5515. 
8 Traftic of freight forwarders haviag annual revenues of $100,006 or more perannum. ICC Statement No. 
564. 


I wish to emphasize that the railroad per ton is $38.91, and the 
freight forwarder $84.75. 

Senator Smatuers. Is that for comparable types of merchandise ? 

Mr. Carrt. Yes, sir. 

Senator Smatners. Continue, please. 

Mr. Carrer. The foregoing revenues per ton, while not strictly com- 
parable because of differences in the average hauls, and in the case 
of motor carriers because of understatement due to some duplication 
in reporting the tons, nevertheless are affected in substantial part by 
the generally higher grade of merchandise freight which moves in 
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freight for warder service. 
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The point I have been making is that forwarders, by their very 
— and of necessity, are selective ‘arriers—selective as to the 

vaffic handled and as to the points and the shippers served. 

By contrast, the railroads, for example, are true universal common 
carriers in that they accept and carry any freight offered them, 
whether of high or low grade. They also serve small points as well 
as large ones, and small shippers as well as those able to offer large 
tonnages. ‘This they do at rates which have a uniform rel: ationship 
as between different points and different shippers. 

For this reason, any proposal to amend part IV of the Interstate 
Commerce Act should be examined to determine whether its effect 
would be to augment the selective service of the freight forwarders 
at the expense of the carriers furnishing universal common carrier 
service on all traffic of every grade, and to and from all points and 
for ' all shippers, whether large or small. 

Interest of the eastern railroads in the freight forwarders as 
cena: Railroad, motor carriers, the Railway Express Agency, 
to a less extent water carriers, and freight forwarders all compete 
with one another for the small shipments of freight, known as mer- 
chandise traftic, offered for transportation. The eastern railroads have 
been important carriers of this type of traffic and even at the present 
time their tonnage and revenue therefrom represent an important 
portion of the less-carload traffic of the class I railroads of the coun- 
try. For example, of the 6,964,102 tons of less-carload freight origi- 
nated by the class I railroads of the United States in 1954, the eastern 
district railroads originated 2,943,975 tons or about 42.3 percent of 
the whole. In the same period the eastern district lines’ revenues of 
$111,815,919 from their less-carload traffic were about 40.9 percent of 
the revenues of $273,541,053 accruing to the class I railroads from 
such traffic. 

The eastern railroads serve a large manufacturing and consuming 
area embracing many large cities in the northeastern portion of the 
United States east of C hicago and St. Louis. They maintain a com- 
plete less-carload freight service not only to the larger cities but also 
to a vast number of small communities along their lines. 

The railroads are the only true common carriers, in that they serve 
small shippers as well as large ones and handle all types of less- 
carload freight—that of lesser value and subject to lower rates, as 
well as the better paying freight. 

Forwarders, at their option, can ship over any railroad or motor 
carrier providing service between two points. The forwarder is, 
therefore, a competitor of any railroad maintaining less-carload serv- 
ice between these points, particularly if the forwarder traffic moves 
over another carrier. For this reason, the eastern railroads are 
interested in endeavoring to make certain that forwarders are not 
eranted unfair advantages in such competition and that unsound 
principles or practices be not established which would plague the 
transportation industry. 

Interest of the eastern railroads in forwarders as patrons of rail- 
road service: Considering the freight forwarders in their role as 
patrons buying transportation service from the actual carriers, the 
eastern railroads are greatly interested in them and in their traffic. 
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Aside from what they spend for pickup, delivery, and transfer serv- 
ice and for certain other transportation, the freight forwarders of the 
country having annual gross revenues of $100,000 or over, expended 
during the year 1954 a total of $232,765,635, which was divided among 
the railroads, motor c carriers, and water carriers in the proportions of 
80.2, 18.8, and 1 percent, respectively. 

During the year 1954, the class I railroads of the United States 
handled for all freight forwarders a total of 4,704,128 tons of freight 
for a gross revenue of $182,219,952. In the same period the e: ustern 
district railroads carried 2.853,428 tons of that freight, or 60.66 per- 
cent of it, for a gross revenue of $71,839,101, or 39. 42 percent of the 
total received by all such railroads. 

Statement No. TD-1 of the Interstate Commerce Commission’s 
Bureau of Transport Economies and Statisties discloses that in 1954 
the class I railroads of the country carried freight forwarder tonnage 
on average distance of 1,175 miles. 

Fre ight forwarders are free to remove their traffic from one carrier 
and to give it to another at any time. This places freight forwarders 
ina strong bargaining position with the railroads. 

Under the present law, freight forwarders must pay to the rail- 
roads the published rates of the latter, and, theretore, their main 
bargaining power extends to service and generally matters other than 
rates. But if given the right to obtain their rail transportation, or 
any part of such transportation, at less than the published rates of the 
railroads, the result would undoubtedly be a contest for the forwarder 
traffic by competing railroads. 

Each railroad would seek, by lower bids, to obtain such traffic. 
The consequence of this would be that the freight forwarders would 
secure their rail transportation at unduly low ‘ates, which would 
be insufficient in amount to cover a fair proportion of the general or 
constant costs, in addition to out-of-pocket costs. This would cast 
upon other rail traffic and on other railroad shippers the burden of 
meeting the deficiency of general costs not borne by the freight- 
forwarder traflic. 

The advantage which freight forwarders have in dealing with the 
actual carriers of their freight is already a powerful one, even though 
they must pay the published tariff rates of the railroads. The for- 
warders control a large and important traffic, and their freedom as 
shippers to give that traffic to whatever carrier they wish at any time 
to favor makes the carriers most reluctant to oppose them. 

To numerous railroads their freight-forwarder traffic is of great 
importance, and the prospect of losing that business to another carrier 
would be a most serious matter. But if forwarders were authorized 
to procure their rail transportation at contract rates, their economic 
bargaining power over the railroads would be so incre ased as to enable 
them to drive down the rates and ther eby depress the revenues of the 
actual carriers for the benefit of the freight forwarders’ selective service 
and clientele and to the disadvantage of the universal and essential 
service of the railroads and to the detriment of the shippers and traftic 
which are dependent upon rail service 


II, OBJECTIONABLE FEATURES OF S. 3365, S. 3366, AND S. 3367 
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Phe three bills which are the subject of this hearing—S. 3365, 
S. 3366, and S. 3367—propose to amend sections 410, 409, and 411, 
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respectively, of the Interstate Commerce Act. I should like first to 
comment upon the changes proposed in section 409, and for that 
purpose will first discuss S. 3366. 

S. 3366—Proposal to amend section 409 of Interstate Commerce 
Act: This bill would amend section 409 so as to authorize freight 
forwarders to contract with railroads for trailer-on-flatear, or so- 
called piggyback, service. 

This proposal is sought to be justified on the principal ground 
that motor common carriers are entitled to enter into joint rates with 

“allroads providing piggyback service, and that unless freight for- 
warders are given the right to contract with railroads for such service, 
the forwarders may be put at a competitive disadvantage. 

Actually there are only a few railroads which presently have any 
joint rates with motor carriers covering piggyback service. These 
railroads, of which the Pennsylvania is one, have only a limited 
number of these joint-service arrangements. Of course, forwarder 
freight may move in such joint motor- rail service. 

But on principle the forwarders’ proposal is directly contrary to 
the policy of Congress as reflected in parts II and IV of the Inter- 
state Commerce Act, which deal with motor carriers and freight for- 
warders, respectively. 

Thus, Congress specifically authorized joint rates between motor 
carriers and railroads but refused to put freight forwarders on a 
similar basis. 

From the outset of the investigations made by congressional com- 
mittees looking toward their regulation, the freight forwarders have 
sought the right to obtain transportation service from the carriers 
furnishing the actual transportation at rates of compensation differ- 
ent from and lower thaii the published rates of those carriers which 
are open to shippers generally. 

Thus, at times they have sought authority to make joint rates with 
the actual carriers; at other times they have sought permission to 
make contract rates. The printed hearings to which I referred at 
the beginning of my statement disclose this fact. 

Nevertheless, upon careful and well-considered study, the Congress 
originally adopted as a cardinal principle of part IV of the Inter- 
state Commerce Act that, with minor exceptions, freight forwarders, 
in performing their service under part IV, should use only the serv- 
ices of common carriers under parts I, I, and IIT of the act, and 
should pay the published rates of such carriers. This clearly appears 
not only from the provisions of part IV itself but also from the de- 
bates on the original legislation in 1941 and 1942. See Congressiona!| 
Record, volume 87, part 8, pages 8211-8233; volume 88, part 3, pages 
4056-4068. 

The reasons for the general conclusion of the Congress that freigh 
forwarders should use the services of common carriers only at their 
published rates are discussed not only in the debates referred to, but 
also in the extensive testimony in the above-mentioned hearings be- 
fore the various committees by representatives of many interests. 

For example, in the printed ‘hearings before a subcommittee of the 
Senate Committee on Interstate Commerce on Senate Resolution 146 
in 1940, at which I was a witness—page 471—objections to authoriz- 
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ing joint or contract rates with freight forwarders were voiced by 
witnesses for the following railroads: 

Pennsylvania Railroad (pp. 117-118). 

Louisville & Nashville Railroad (pp. 183, 185). 

Seaboard Air Line Railway (p. 200). 

Atlantic Coast Line (p. 204). 

Atchison, Topeka & Santa Fe Railway (p. 211-213). 

Illinois Central system (p. 221). 

St. Louis-San Francisco Railway (p. 247). 

At the hearings before the House Committee on Interstate and 
Foreign Commerce on H. R. 3684, in March 1941, objection was made 
by witnesses for numerous railroads and other interests to any au- 
thorization or permission being granted to freight forwarders to ob- 
tain transportation from common carriers on any basis other than 
the published rates of such carriers. Among such witnesses were 
the following: 

F. G. Robinson: For Union Pacifie Railroad, Missouri Pacific 
Railroad, Northern Pacific Railway, Western Pacific Railroad, Chi- 
cago, Milwaukee, St. Paul & Pacific Railroad, Chicago, Rock Island & 
Pacific Railway, Great Northern Railway, Chicago & North Western 
Railway, St. Louis Southwestern Railway, and € ‘hicago, Burlington 
& Quincy Railroad (pp. 373, 374, 376, 380). 

P. Hi astings: For Atchison, Tope ‘ka & Santa Fe system, New York, 
Chicago & St. Louis Railroad, Erie Railroad, Pere Marquette Rail- 
way, Chesapeake & Ohio Railway, and New York Central lines (pp. 
428, 438). 

J. L. Sheppard: For Ilinois Central Railroad and Seaboard Air 
Line Railway (pp. 449-459). 

W. S. Franklin: For Pennsylvania Railroad (pp. 416-417). 

J. R. Bell: For Southern Pacifie Co. (p. 442). 

R. G. Hodgkin: For Atlantic Coast Line (pp. 455-456). 

J.E. Tilford: For Louisville & Nashville Railroad (p. 457). 

Joseph Marks: For Southern Railway (p. 460). 

A. H. Schwietert : For Chicago Association of Commerce (pp. 560- 
361). 

A. L. Reed: For Texas Industrial Traffic League, Southwestern 
Industrial Traffic League, Fort Worth Chamber of Commerce, Dallas 
Chamber of Commerce (p. 393). 

‘ Chambers: For Clipper Carloading Co. (p. 331). 

‘. EF. Anderson : For Western Freight Association (pp. 366-369). 

7. T. Corbett: For Brotherhood of Locomotive E ngineers (p. 594). 

Senator Scnorrret. I would like to ask a question. Are those ob- 
jections still in full force and effect, and the same positions they took 
then? 

Mr. Carrr. The rail positions that I speak of, yes, sir, very defi- 
nitely. 

In general, the chief grounds of the objections expressed by these 
Witnesses to permitting freight forwarders to obtain transportation 
from the actual carriers of their traffic on any basis of compensation 
other than the tariff rates of such carriers were as follows: 

(1) By reason of the importance and volume of the traffic. the rout- 
ing of which they can control, and by reason of the freedom which 
they have to route that traffic over such carriers as they may select, 
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freight forwarders are able to bring to bear on the individual carriers 
serving them an economic pressure of great proportions. To accord 
the forwarders such right to obtain their tr ansportation by negotia- 
tion, rather than by the. payment of published tariffs and rates, would 
leave the actual carriers at such a disadvantage in dealing with them 
as would inevitably lead to carriage for the forwarders at inade- 
quate compensation, with the consequent necessity of charging other 
shippers higher rates, 

(2) Freight forwarders are not the only consolidators of small 
freight shipments which use common-carrier transportation service. 
If they are permitted to obtain their transportation at unpublished 
negotiated rates, they will inevitably obtain preferences over other 
shippe rs and consolidators tenderi ing similar freight in carload quan- 
tities. 

I might say there are at least 22 consolidators on the Pennsylvania 
Railroad and they provide us with a substantial volume of business. 

Senator Scuorrret. If that situation was true, as you have stated 
there, could not that be injurious to, say, some manufacturers of cer- 
tain types of goods who might be placed at a disadvantage in their 
competitive fields ? 

Mr. Capri. It would, yes, sir. I think I will cover that later. 

(3) Freight forwarders are not themselves the real carriers of their 
freight. They do not provide the physical plant, equipment, or other 
facilities neces: ry for the line-haul transportation of their traffic, and 
they should not be put in a position where they can readily force the 
actual carriers to transport their freight for inadequate consideration, 
since the result. would be to cast the burden of the deficiency in such 
compensation upon other shippers. 

Before the Motor Carrier Act. of 1935 (part II of the Interstate 
Commerce Act) became effective in 1936, freight forwarders had many 
special agreements with motor carriers for the « carriage of their 
traffic. 

After that act took effect, which required motor common carriers 
to publish and observe their rates, the Commission condemned such 
special arrangements for unpublished rates and the Supreme Court 
upheld it. 

Acme Fast Freight, Inc. v. United States, 309 U. S. 638. Never- 
theless, the Commission’s orders requiring discontinuance of these 
special arrangements were postponed pending enactment of the 
Freight Forwarder Act, part LV of the Interstate Commerce Act. 

In that act the Congress adopted the definite policy of requiring 
that freight forw arders should use the services of common carriers 
subject to parts I, II, or III of the Interstate Commerce Act and should 
pay their published tariff rates. 

To permit the necessary readjustment, provision was made for con- 
tinuation of the so-called joint rates with motor carriers for a limited 
period. On the ground that the readjustment could not well be made 
during World War IT, this readjustment period was extended for a 
total period of 45 months. 

In 1946, at the request of the freight forwarders, Congress amended 
section 409 so as to empower the Commission to fix the terms and con- 
ee under which forwarders might purchase their motor carrier 

transportation under agreed rates. 
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When in 1948 the Commission, acting under this amendment, au- 
thorized forwarders to purchase motor-carrier service for their assem- 
bling and distributing operations at agreed rates not open to other 
shippers, but denied them the right so to do in respect of terminal-to- 
terminal service, the forwarders brought suit to set aside the Com- 
mission’s order. But without awaiting court ruling, the forwarders 
then sought further amendment of section 409 which resulted in enact- 
ment of the present provision on December 20, 1950. 

Under section 409 as it now stands freight forwarders may enter 
into contracts with motor common carriers covering the compensation 
for motor-carrier services used. 

This is subject to a requirement that such compensation shall not be 
less than tariff rates of the motor carriers when the line-haul move- 
ments in truckload lots are for distances of 450 miles or more. 

Such contracts are subject to regulation by the Interstate Commerce 
Commission, but in its last annual report to the Congress the Com- 
mission has recommended amendatory legislation which would place 
the burden of proof upon the parties thereto to establish the propriety 
of the terms and conditions of such contracts. 

This is because it has found the present provision for its regulation 
of such contracts to be inadequate to enable it to carry out the con- 
gressional objective. 

When the bill (S. 2113) which eventuated in the 1950 amendment 
was the subject of hearings before the Senate Committee on Interstate 
and Foreign Commerce in the summer of 1949, vigorous opposition was 
expressed by numerous and varied interests to the proposal to permit 
forwarders to obtain motor carrier transportation at agreed and un- 
published rates. 

Among the witnesses taking that position were representatives of 
the following concerns: 

The American Short Line Railroad Association (p. 31). 

National Industrial Tariff League (p. 98). 

American Trucking Associations (pp. 118, 120). 

Shippers Consolidated Institute (pp. 135,171). 

The Pennsylvania Railroad Co. (p. 143). 

The Baltimore & Ohio Railroad Co. (p. 143). 

Indiana State Chamber of Commerce (p. 174). 

Butler Bros., Dallas, Tex. (p. 186). 

Northrop Aircraft, Inc. (p. 194). 

Fred H. Tolan, Seattle, Wash.: For Seattle Industrial Traffic Man- 
agers Assn., and various other associations and numerous small busi- 
nesses (p. 200). 

Atlanta Freight Bureau (p. 220). 

Chicago Association of Commerce and Industry (p. 239). 

Boeing Airplane Co. (p. 260). 

Newark Central Warehouse Co., Newark, N. J. (p. 273). 

Allied Stores, Inc., New York, N. Y. (p. 277). 

Mullins Manufacturing Corp., Salem, Ohio (p. 285). 

Ohio State Industrial Traffic League (p. 285). 

Central Territory Traffic Conference (p. 285). 

Illinois Territory Industrial Traffic League (p. 292). 

Brotherhood of Locomotive Engineers (p. 307). 

Brotherhood of Locomotive Firemen and Enginemen (p. 309). 
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The history of section 409 is convincing on the point that the excep- 
tion granted forwarders to obtain certain ‘motor-carrier transportation 
at agreed rates was merely to legalize, with some safeguards, a situation 
which had obtained for a considerable period of years, and that there 
was no intent in enacting the 1950 amendment to allow the extension 
of such a practice to the transportation which forwarders purchase 
from railroads. See, for example, Congressional Record, volume 96, 
— 9, pages 11998-12012; volume 96, part 12, pages 16187-16189. 

S. 3366, as proposed by the freight forwarders, is limited in terms 
to the rail carriage of— 
freight loaded in or on trailers or other containers and transported on cars 
suitable for such use. 


It does not undertake to include freight moving by railroad in other 
types of equipment, such as in boxcars 

But it is difficult, if not impossible, to see how any authorization of 
contract rates between forwarders and railroads covering piggyback 
service could be soundly distinguished from rail service for forwarders 
in other types of equipment. 

In this connection the decision of the Interstate Commerce Commis- 
sion of July 30, 1954, in docket 31875, Movement of Highway Trailers 
by Rail (293 ICC 93) concludes that the movement of traffic in a 
trailer on a flatcar is simply a different railroad operating method 
which the railroad may use as a matter of operating convenience, and 
that this does not necessarily affect rates or tariffs. 

Under these circumstances what is proposed in S. 3366 presents in 
actuality the question whether forwarders should be permitted to buy 
all of their rail transportation at contract rates. 

This question is in fact directly presented by this bill, not only a 
to freight moving in piggyback service but also as to forwarder fr eight 
now moving in railroad box or refrigerator cars. This is because, 
under the proposed amendment, a forw varder could direct into piggy- 
back service freight which it is now shipping in cars. 

In making its decision on this question the Congress should consider, 
among other things, the following matters: (1) Forwarders have not 
heretofore been permitted to obtain rail transportation at unpublished 
agreed or contract rates. (2) To permit them to do so would give the 
forwarders, with their large traffic, a powerful weapon to force rail- 
roads to grant them rates which would not be fully compensatory. (3) 
Such subnormal rates of compensation would divert needed revenues 
from the actual carriers, which have large investments in transporta- 
tion facilities, and which serve all shippers large and small, to the 
advantage of the freight forwarders’ selective service which is avail- 
able only to a limited portion of the shipping and receiving public. 
(4) The measure of Commission control over the contract rates pro- 
posed would be wholly inadequate to enable it to prevent the for- 
warders from taking undue advantage of railroads. Thus, the 
proposed Commission control is similar to that now provided in the 

ease of contracts with motor carriers, which the Commission in its 
69th Annual Report to Congress, has found insufficient as indicated by 
its current recommendation for amendment of section 409 (a). This 
recommendation, from pages 157-138 of that report, is as follows: 

30. We recommend that section 409 be amended so as to (1) place the burden 


of proof on the parties to contracts between freight forwarders and common 
carriers by motor vehicle subject to part II of the act for the transportation of 
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freight when such contracts are called into question, (2) prohibit such con- 
tracts at compensation lower than the motor carrier’s tariff rates in all cases 
where the line-haul transportation is for a total distance of 450 miles or more, 
and (3) provide penalties for the offer, grant, giving, solicitation, acceptance, or 
receipt of any rebate, concession, or discrimination resulting from the transporta- 
tion of property at compensation less than that specified in such contract. 

The Commission’s experience under section 409 (b) of the act in attempting 
to subject certain contracts between freight forwarders and motor common 
earriers for the transportation of freight to investigation has disclosed some 
major defects in the law, the most important of which is the failure to place the 
burden of proof on the makers thereof when such contracts are subjected to 
formal investigation. 

Section 409 (a) now prohibits such contracts at compensation lower than the 
motor carrier’s tariff rates where the line-haul transportation “in truckload 
lots” is for a total distance of 450 miles or more. The recommended amendment 
would prevent circumvention of such prohibition (by use of contract rates not 
subject to specified minimum weights) by eliminating the term “truckload lots” 
and making the prohibition applicable to all cases where such line-haul distance 
is 450 miles or more. Such an amendment would also eliminate the necessity 
for the Commission to determine what Congress meant by “truckload lots,” a 
term considered almost impossible to define with exactness sufficient to stand up 
in a court ina criminal proceeding. 

The penalty provisions would be added to insure observance of the terms, con- 
ditions, and compensation of the contracts, for without them freight forwarders 
and motor carriers would violate their contracts with impunity since there 
appears to be some question as to whether or not the enforcement provisions of 
parts II and IV of the act cover this situation. 


oo 


The principal argument offered by the proponents of S. 3366 is that 
freight forwarders are in competition with motor common carriers, 
that the latter can make joint rates with railroads covering piggy- 
back service, and that unless contract rates between railroads and 
forwarders for such service are authorized the forwarder will be 
prejudiced in such competition. 

There are several answers to this argument: (1) Freight forwarders 
and motor common carriers are not comparable types of transport 
agencies. The motor carriers provide actual physical transportation 
service, supplying the necessary facilities therefor. Freight for- 
warders, however, need no such physical facilities of carriage and 
customarily provide little physical transportation service. There is, 
therefore, no such similarity in their situation as to require an identity 
or similarity of treatment. ‘This is doubtless the basic reason for 
Congress authorizing joint rates between railroads and motor carriers 
but not with forwarders. 

(2) The relation between the railroad and motor carrier in the 
piggyback operation is that of connecting carriers naetie ipating in a 
joint rate. A freight forwarder, not being a physical carrier, cannot 
properly be a participant in a joint carriage under a joint rate. 

(3) The law does not authorize joint rates between railroads and 
me warders; hence there could not be any improper preference of motor 

‘arriers by a railroad in establishing joint rates with a motor carrier 
but not with a forwarder. 

(4) In making joint rates with motor carriers and in accepting divi- 
sions thereof, railroads do not influence the routing of traffic by the 
persons entitled to specify the routing; that is, the patrons of the 
motor carriers. These patrons may not specify that their shipments 
be handled in motor-rail piggyback service, but may specify that they 
may not be so handled. Competition as between the railroads and 
the motor carriers for the traffic of such patrons remains on the basis 
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of the published tariff rates of the two types of carriers, and this is 
true whether motor carriers use piggyback service or not. But if 
contract rates were to be authorized between railroads and forwarders 
such contract rates would immediately influence the routing of the 
traffic because accorded to an agency bearing a shipper relation to the 
railroad. The patron of a freight ‘forwarder has no right to specify 
routing. On the contrary, it is of the essence of the ‘operations of 
freight forwarders that they shall have the right to determine the 
routing of the traffic entrusted to them. As a result such contract 
rates become an unpublished cost element to the real shipper—the 
freight forwarder—and directly affect the competition between the 
railroads and the frei ight forwarder for the business of the patron. 
In the normal competition between carriers under parts I, IT, and IIL 
of the act it should be the economies of the several types of carriage 
which should be offered to the shipping public as a basis for its choice. 
But authorizing forwarders to make contracts covering their rail 
service would disr egard this objective and would throw the forward- 
er’s traffic to the lowest bidder without regard to the relative econo- 
mies actually inherent in the several types of carriage or as among 
individual carriers. 

As enacted in 1942 the Freight Forwarder Act was the subject of 
extended and careful consideration. Unhurried hearings were held at 
which all interests were afforded ample opportunity to be heard. 
The bill was twice the subject of conference between committees of 
the Senate and the House. In its final form, the bill was generally 
satisfactory to all interests. This appears from the statement made 
by Mr. Wolverton, ranking minority member, who joined with Chair- 
man Lea of the House Committee on Interstate and Foreign Com- 
merce in presenting the bill, S. 210, to the House on May 4, 1942. In 
concluding his explanatory remarks on the bill, Mr. Wolverton stated 
in pt art—C ongressional Record, volume 88, part 3, page 4068: 





Considering the fact that this legislation affected many diverse interests and 
involved the solution of many complex problems by reason of the peculiar 
nature of forwarders in their relations to their own shippers and to the carriers 
whose services they utilize, it is a distinct tribute to the chairman and the mem- 
bers of the Committee on Interstate and Foreign Commerce that there is now 
before you a measure proposing to regulate freight forwarders which so well 
compromises the differences among the several interests and commands such 
general support from all. 

For all the reasons mentioned, the eastern railroads for which I 
speak earnestly ask that there be no relaxation from the salutary 
principle adopted by the Congress in the original well-considered 
legislation, that freight for warders should pay the published rates 
of the railroads for all the services rendered by them. 

In this connection I would like to read a statement which was made 
by former Chairman Eastman of the Interstate Commerce Commis- 
sion when hearings were held on H. R. 3684: 

While I believe that the forwarders are common carriers at common law, they 
are common ¢carriers of a different type from those that do the actual hauling, 


and I am persuaded that their relation with the latter can best be kept under 
proper control if they are required to pay published tariff rates of the latter. 


Now, coming to 8S. 3365, proposal to eliminate section 410 (d) of the 
Interstate Commerce Act. The proposal contained in this bill must 


be viewed against the background of the original legislation embodied 
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in part IV of the Interstate Commerce Act. That legislation, while 
recognizing that freight forwarders bore a common-carrier responsi- 
bility to their own patrons, definitely regarded them as shippers in 
their relation to the common carriers whose services they employed at 
the published rates of such carriers. 

As a corollary, freight forwarders were treated in such original 
legislation as not entitled to any rate advantages over any other 
shipper availing itself of such carrier services. Since freight for- 
warders were so regarded as shippers, there was no reason to prevent 
any responsible person from engaging in the business. As they cus- 
tomarily provided no facilities “of physical transportation on which 
the shipping public might be expected to pay a fair return, there was 
no reason to require a certificate of convenience and necessity as a 
prerequisite to their operation as in the case of railroads, or motor or 
water common carriers. 

Another element also was reflected in the original legislation. Cer- 
tain of the freight forwarders were controlled by or affiliated with 
certain railroads. Other railroads had not acquired forwarders, 
which had been held to be shippers. However, they desired the right 
to establish a forwarder if that should appear necessary or desirable. 
In this they were affected in part by the fact that freight forwarders, 
having the right of shippers to transfer their traffic to another rail- 
road or transport agency, could deprive a railroad of a forwarder 
service previously maintained over its lines. 

In providing in paragraph (c) that control of a forwarder by a 
common carrier under parts I, II, or III should not prejudice its 
application for a permit, the Congress was evidently impressed by the 
following considerations favoring carrier control of forwarding oper- 
ations as stated on the floor of the House by Congressman W olverton, 
ranking minority member of the committee and one of the managers 
of bill S. 210, during its consideration on May 11, 1942: 

First. The two largest forwarding operations in the country were developed 
under railroad atiiliation and no complaint of their service appears to have been 
made by the shipping public. 

Second. Because of the universality of the service which railroads are 
required to perform, as among persons, localities, and as to different kinds of 
freight, their control of forwarding operations would tend to be more universal 
and less discriminatory than forwarder service conducted by individual operators 
having narrower rights and obligations. 

Third. The investments made by rail, motor, and water carriers in transpor- 
tation properties, facilities, and equipment furnish a substantial incentive 
on their part to provide and maintain for the public a permanent and stable 
service, and as a result their control of forwarding operations should insure 
to the public a greater permanency of service than if forwarding operations 
were only in the hands of those who have no real substantial investment in 
the properties and facilities which make such forwarding operations possible. 

Fourth. The needs of commerce, the convenience of the shipping public, and 
the effectuation of the national transportation policy all require that for the 
future there shall be a closer and more effective integration of the services of 
all common carriers of property. Aside from such preferences as freight 
forwarders have been able to secure, and such competitive advantages as they 
have had due to an absence of regulation, the rapid rise of the freight forwarding 
industry in recent years has been due primarily to its accomplishment of an 
effective coordination of all transporté ition services under a single responsibility 
to the owner of the goods. In view of this, it seemed to your committee mani- 
festly unsound and unjust that the Congress should give preference, in the 
business of integrating and coordinating transportation services, to forwarding 
companies which have no investment whatever in transportation facilities, 
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equipment, and other properties, and to deny the railroads, the motor carriers, 
and the water lines which have an investment in the transportation plant of 
the country, by which the forwarder’s service is accomplished, the opportunity 
to engage, in an appropriate manner, in similar operations upon equal terms. 

Since this right of carriers aiden parts I, I, or IIL to establish 

a forwarder might have been of questionable value if existing service 
were deemed a “bar to new service, the provision in paragraph (d) 
which is now proposed to be eliminated, was and is of importance to 

such carriers, particularly to railroads not then having an interest in 
any forwarder. 

Eastern railroads recognize that certain forwarders have built 
up general services that may have been or may be disadvantaged by 
the “entry of new freight forwarder operations which cater to an 
extremely limited clientele and handle only the most ina ible types 
of forwarder traffic. Accordingly, it does not seem unreasonable that 
some restriction be added to protect against this situation. But it 
ought not to extend to making it more difficult for a railroad to estab- 
lish freight forwarder service through a controlled corporation as 
now permitted by section 410 (c). Not knowing the attitude of the 
motor or water carriers on this point, but not seeking special rights 
for the railroads, although their claim thereto is particularly strong, 

Jastern railroads would not oppose the elimination of paragraph (dy 
of section 410 if at the same time paragraph (c) were amended by 
adding thereto: 
or on the ground that the proposed service will be in competition with the 
service subject to this part performed by any other freight forwarder or freight 
forwarders if such common carrier on September 1, 1942, was, and continuously 
thereafter has been, engaged in the general transportation of less-carload or 
less-truckload freight. 


S. 3867: To amend section 411 to permit a freight ~ warder to 
acquire control of a common carrier under parts I, I, or III of the 
act. 


Section 411 (a) as originally enacted and now in effect makes it 
unlawful for a freight forwarder to acquire control of a carrier 
subject to parts I, L1, or III of the act. S. 3367 would reverse this 
prohibition and permit such acquisition if the Commission finds it 
to be consistent with the public interest. 

Undoubtedly the present prohibition stems from the conviction 
that if a freight forwarder were to acquire a carrier whose services 
it could use, it could so dominate that carrier in respect of its rates 
for the handling of the forwarder traffic as to force competing car- 
riers to make equally low rates for the benefit of the forwarder. 

The policy of Congress as presently expressed in section 411 (a) 
is simjlar in this respect to the stern restrictions placed against any 
railroad interest in coastwise or intercoastal water carriers by the 
Panama Canal Act. The evident objective of that legislation was to 
prevent a railroad from using a “fighting ship” to destroy water com- 
petition. Even in the present form of this provision (sec. 5 (14) 
(15), (16)) the findings which the Commission must make before 
authorizing such railroad ownership or interest present a most for- 
midable carrier to such ownership or interest. 

Also, considering the character of freight forwarders as shippers 
in relation to the carriers whose sevices they use—as was originally 
contemplated by part IV and as still obtains subject to the exception 
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in section 409 (a)—the present prohibition in section 411 (a) i 
entirely consistent with the congressional policy of divorcing deus 
and carrier interests as embodied in the so-called “commodities 
clause”—section 1 (8) of the Interstate Commerce Act. 

The present prohibition is basically sound and desirable to protect 
against the possibility of use of a carrier by a forwarder to gain 
improper rate advantages over other carriers and competitors. If, 
however, there were to be any relaxation of the present prohibition, 
the safeguards in S. 3367 would not be sufficient. In such an event 
it would seem to be necessary to include restrictions similar to those 
contained in the Panama Canal Act and in addition to forbid abso- 
lutely the use of the services of such carrier by the freight forwarder 
in the rendition of its service subject to part IV of the Act. 

Thank you. 

Senator Smatuers. Senator Schoeppel ? 

Senator ScnHorrreL. I have no questions. 

Senator Smatuers. Mr. Barton, do you have any questions? 

Mr. Barron. A few, Mr. Chairman. 

Mr. Carpi, do not the railroads generally lose money on l. c. 1. 
freight and make money on carload traffic? 

Mr. Carri. Generally speaking, that is correct. 

Mr. Barron. Is it true that freight forwarders offer carloads to rail- 
roads which are generally profitable ¢ 

Mr. Carrt. I wouldn’t make that a general statement; no, sir. 

Mr. Barron. You do make a profit on your carload traffic? 

Mr. Carrr. When you said “carload traffic,” I was including all 
carload traffic. 

Mr. Barron. You would exclude the freight forwarder from this? 

Mr. Carrer. I would exclude that. I don’t at the present time—it 
would be difficult for me to say that the freight forwarder traffic which 
is given to the railroads in carload would be profitable. 

Mr. Barron. I understood you to say they are good customers of 
yours ¢ 

Mr. Carrt. They are. 

Mr. Barton. Meaning that their business is profitable ? 

Mr. Carrt. There have been some practices incurred in the last couple 
of years. It could be made profitable under proper arrangements. 

Mr. Barron. I take it you consider freight forwarders common 
carriers ¢ 

Mr. Carri. Common law only. 

Mr. Barron. Does not the Interstate Commerce Act make them 
common carriers ¢ 

Mr. Carpt. As I understand the act, only in common law. 

Mr. Barron. Under section 402 (a) (5), I believe. 

Mr. Carrt. I read that. 

Mr. Barron. That makes them common carriers, I believe, with no 
qualifications. 

Mr. Carp. I don’t agree with that. 

Mr. Barton. As I understand it, your railroad provides piggyback 
service in connection with common carrier trucking, is that correct? 

Mr. Carpt. That is correct. 

Mr. Barron. The division which you receive from the truckmen is 
a flat charge per trailer ? 











FREIGHT FORWARDER LEGISLATION 73 


Mr. Carrt. It is a varying charge per trailer depending on the 
weight. It is predicated ‘largely on the cost of the motor carrier to 
perform the service over the highways. 

Mr. Barron. But it isa flat rate per trailer ? 

Mr. Carrr. Yes. Depending on the weight. 

Mr. Barron, Do you see any practical, difference i in the charge which 
you make to the truckmen as a “division” and the contract charge that 
would be authorized by bill S. 3366? 

Mr. Carrr. Very much of a difference, because when we have a joint 
‘ate with the motor carrier, it is no different than when we have a 
joint rate with another railroad. We are both transporters. We both 
have physical properties and we are common carriers in fact, as well as 
in name. 

Mr. Barron. As a matter of principle, is there any reason why for- 
warders should not have their traffic moved in piggyback service at as 
favorable a charge as the motor carriers rec — 

Mr. Carpi. There are many reasons for I gave those reasons 
but I will repeat them. The motor carrier th: it has a joint rate with 
a railroad has physical property and he could move that traffic by 
highway if he didn’t have piggyback service. As a matter of fact, 
most of the carriers with whom we have joint arrangements, motor 
carriers, move the bulk of their business by highway. 

Mr. Barron. A forwarder witness yesterday said that in some of 
their piggyback operations motor carriers invade the field of for- 
warder operations. 

He gave an illustration in which a motor carrier picks up ship- 
ments in the exempt area of New York and delivers them to the ter- 
minal area of Chicago, the entire line-haul being by rail in piggyback 
service. What difference, either legal or practical, is there between 
such an operation and freight forw arder service ? 

Mr. Carpt. In the first place, there is very little of that business. 
Most of the business that we handle in our joint arrangement with 
the motor carriers is business which comes or goes beyond the termina! 
lines or line-haul service by motor carrier. But the situation that we 
have with the motor carrier is no different than we have with a lot 
of railroads where we have joint rates, and we have joint rates be- 
tween New York and Chicago where one of the carriers performs 
nothing but a switching service. 

It is one of the very things that goes with a general arrangement 
for joint rates. But 1 always repeat the motor carrier has its physi- 
cal pveneny and the railroad has its physical property. He has a 
service available to him and he only uses the railroads as a substitute 
for his caine service. 

Mr. Barron. You say there is very little of that traffic ? 

Mr. Capri. Very little. 

Mr. Barron. Do you see any prospect for it increasing ? 

Mr. Carpt. I don’t believe so. From observation most of the busi- 
ness between New York and Chicago is in forwarder service. 

Mr. Barron. One more question, Mr. Carpi. I believe at the bottom 
of page 27 you asked in effect for excluding the railroads or qualify- 
ing the bill'as far as the railroads are concerned. 

Y ou said this was not special treatment, I believe. It is different 
treatment, [ think you will agree, wouldn’t you? 
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Mr. Carpi. In what respect, Mr. Barton? 

Mr. Barron. You make the statement that by your proposed amend- 
ment—— 

Mr. Carpr. Are you referring to page 28? 

Mr. Barton. The bottom of 27 and the top of 28. 

Mr. Carer. What is your question ? 

Mr. Barron. You say that is not special treatment, but would you 
agree it is different treatment for the railroads? 

Mr. Carri. Yes, and it comes about this way, Mr. Barton: Several 
railroads have forwarders today. While we have never had, we have 
always felt that we ought to have the opportunity, if the necessity 
anne from a competitive standpoint. These forwarders are owned 
by the railroads, reach into our territory and take a lot of the busi- 

ness which oaks normally move by our railroad. 

In self-protection we think we ought to have the right to go into 
the forwarder business. 

Mr. Barron. That is all. 

Senator Smaruers. Thank you very much, sir. We appreciate 
your testimony. 

We will call Mr. Caughey B. Culpepper, secretary and general man- 
ager of the Atlanta Freight Bureau. 


STATEMENT OF C. B. CULPEPPER, GENERAL MANAGER, THE 
ATLANTA FREIGHT BUREAU, AND CHAIRMAN OF THE LEGISLA- 
TION COMMITTEE OF THE SOUTHERN TRAFFIC LEAGUE 


Senator Smatuers. We took Mr. Culpepper’s testimony in the trip 
leasing bill. 

Mr. Cuvrerrer. Thank you, Mr. Chairman. I appreciate your 
remembering it. 

Senator Smaruers. You made an excellent presentation at that 
time. 

Mr. Cuurerrer. I hope you will say that after I get through here. 

I would like to state that I am also here as chairman of the L egis- 
lative Committee of the Southern Traffic League and also speak for 
the Memphis Freight Bureau with the authority of Mr. Clarence 
Mitchell, their Commissioner, 

My name is Caughey B. Culpepper. I am secretary and general 
manager of the Atlanta Freight Bureau, a nonprofit cooperative 
organization offering traffic and transportation consulting service to 
its over 560 members composed of manufacturers, processors, distribu- 
tors, wholesalers and retailers located in the eastern part of the United 
States, principally in the Atlanta, Ga., area and the southeastern sec- 
tion of the country. 

One of the specific services which the bureau offers its members 
is the operation of consolidated freight cars out of Chicago, Il., and 
New York City into Atlanta, Ga., “in which less-carload and less- 
truckload shipments are loaded and moved from or igin to store doors 
at destination on rates reflecting the carload rail rates, plus the actual 
cost of consolidating and loading at origin, plus the actual cost of 
unloading and delivery at Atlanta and plus the actual cost of billing, 
handling of claims, insurance, et cetera. This service is utilized by 
approximately 250 members of the bureau. 
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Because of this advantageous service which is provided under the 
exemption carried in section 402 (c) of the Interstate Commerce Act, 
these members of the Atlanta Freight Bureau are vitually interested 
in the pending legislation. I am directed to state that the passage 
of either or all of the three bills under consideration would provide 
potential danger to the continuation of this money-saving and time- 
saving service. 

On behalf of the Southern Traffic League, for which I am em- 
powered to speak as chairman of its legislation committee, I would 
like to state that the league has gone on record as opposing any legis- 
lation that would jeopardize the continuation of bona fide, nonprofit 
groups of shippers in the consolidation of their own freight for the 
purpose of economy in freight charges and the saving of time in 
transit. 

The Southern Traffic League is a nonprofit cooperative organiza- 
tion composed of the leading shippers and shipper organizations in 
the southeast. Its roster contains representative manufacturers, 
processors, distributors, as well as civic and cooperative organizations 
of such shippers; and, by virtue of its organization is empowered to 
speak for this group as a whole. 

I would, of course, like to point out that in the case of both the 
Atlanta Freight Bureau and the Southern Traffic League, this state- 
ment does not irrevocably bind any individual me smber of either or- 

vanization; and it should be understood that if any member of either 
group entertains any different views—either partial or in toto—they 
are privileged to entertain and express such divergent views. 

I would like to here state that I am also author ized to speak for the 
Memphis Freight Bureau, of which Mr. C. A. Mitchell is commis- 
sioner. This organization is similar in construction to the Atlanta 
Freight Bureau and is composed of the leading manufacturers, proces- 
sors, distributors, wholesalers and retailers of Memphis, Tenn., and 
the county in which Memphis is located. 

My principals, and those for whom I speak, are opposed to all 
three of the pending bills for the reasons briefly set forth. 

S. 3365: This bill would eliminate subsections (d) from section 410 
of the Interstate Commerce Act, reading as follows: 

(d) The Commission shall not deny authority to engage in the whole or any 
part of the proposed service covered by any application made under this section 
solely on the ground that such service will be in competition with the service 
subject to this part performed by any other freight forwarder or freight for- 
warders, 

As we understand it, if this subsection is repealed, the Interstate 
Commerce Commission could deny a freight forwarder the right to 
operate between any given point solely because such operation was in 
competition with some other freight forwarders. Of course, the 
Atlanta Freight Bureau and similar group organizations are not now 
freight forwarders and are protected by the exemptions provided in 
section 402 (c) of the Interstate Commerce Act. Therefore, the 
question could be raised as to why there is any interest in this par- 
ticular bill. 

I would like to point out that the Freight Forwarders Institute, 
the Commission itself and probably other interests are continually and 
eternally seeking to secure the passage through Congress of legisla- 
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tion that would destroy the effect of the present exemption and place 
under the Reeves and jurisdiction of the Interstate Commerce 
Commission, groups such as I represent. If this campaign, which is 
being aggressively pursued, should be successful, it 1s entirely con- 
ceivable that the law might be so changed as to place such organiza- 
tions who engage in this work for their members in the technical 
category of freight forwarders. If this were done, then the Commis- 
sion might deny an organization such as mine from loading less-car- 
load shipments of freight for its members in New York and Chicago 
on the grounds that such an operation was in competition with the 
established freight forwarders. 

In support of 1 my assertion that this effort on the part of the freight 
forwarders is real, I would like to quote section 19 of Senate bill 1920, 
which is identical with the same section of H. R. 6141 and H. R. 6142: 

Sec. 19. Subsection (c) of section 402 of the Interstate Commerce Act, as 
amended, is amended (1) by inserting after “(c)” the following: “(1) Except 
as provided in paragraph (2) of this subsection”, and (2) by adding a new para- 
graph at the end thereof reading as follows 

“(2) After hearing in an investigation instituted on its own motion or upon 
complaint the Commission, by order, shall make the exemption provided for by 
paragraph (1) inapplicable to any person if it finds that the activities of such 
person are not being conducted solely for the purpose, and within the limita- 
tions, specified in such paragraph, or that making such exemption inapplicable 
to such person is necessary to carry out the purposes of this part and the national 
transportation policy declared in this Act. In the administration of this para- 
graph the Commission shall consider, among other things which in its opinion 
are pertinent and relevant, the facts and circumstances surrounding the organi- 
zation and establishment of such activities; the scope of the activities, geo- 
graphically and as to commodities handled and persons served; the basis of 
charges, if any, for the service or services provided; and the extent such 
activities are in competition with the services of freight forwarders subject to 
this part.” 

When this section above quoted is compared with the provisions of 
S. 3365, it is very apparent that someone is seeking to eliminate con- 
flicting statutes so that there could be no doubt as to the power of the 
Commission to refuse operating rights to anyone in competition with 
the freight forwarders. 

So far as the Southern Traffic League is concerned, that organiza- 
tion does not engage in any consolidation of freight. It is, however. 
vitally interested in the welfare of the shipping and rec eiving public 
in the Southeast, and on behalf of its members, two of which are the 
Atlanta Freight Bureau and the Memphis Freight Bureau, I am in- 
structed to state that it is irrevocably opposed to any legislation that 
will repeal, alter, or modify the rights of shippers and groups of ship- 
pers to consolidate for themselves or their members their own less- 
than-carload shipments of freight. 

S. 3366: This bill proposes to give to the freight forwarders the 
right to enter into operating agreements with the rail carriers for the 
line-haul movement of freight loaded in or on trailers or other con- 
tainers and transported on railroad cars suitable for such use. 

By the way, I would like to interpolate there that the title of the 
bill is misleading because it says “in trailers” and it doesn’t say any- 


thing about in other containers. F reight forwarders might put their 


freight into boxes, aluminum containers of any kind, and put it ona 
freizht car, and make an arrangement with a railroad for hauling this 


stuff. 
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S. 3367: Briefly, this bill would permit freight forwarders to own 
railroads, motor carrier companies, and/or water carriers. 

Our opposition to these two measures from the standpoint of the 
Atlanta Freight Bureau, the Memphis Freight Bureau, and the South- 
ern Traffic League is general in nature and is based entirely upon 
the question of polic y. 

It is our contention that the freight forwarders are and never have 
been anything other than shippers and any additional laws which 
would further dignify them and raise them to the position of trans- 
portation companies which have substantial investments and are 
burdened with heavy taxes is contrary to a proper policy in protecting 
the national transportation situation. 

Most of the operations of the freight forwarders are under contract. 
They have no large real-estate and equipment holdings. The cessa- 
tion by any one of them between any points in the United States 
would not seriously hamper the movement of freight between such 
points. They have no franchise problems such as the rail carriers. 
They have simply grown into a powerful group with a superb lobby- 
ing organization because of excessive profits which they have made 
from handling freight which should have been handled by the really 
responsible tr: ansportation agencies, such as the railroads and the 
motor carriers. 

If a freight forwarder were permitted to take control of the Penn- 
sylvania Railroad, such forwarder could easily influence the prac- 
tices of such railroad to where equipment, schedules, terminal facili- 
ties, et cetera, would not be sufficient to accommodate competitive 
traffic, especially that of such organizations as the Atlanta Freight 
Bureau. 

In conclusion, I would like to plead with this subcommittee for an 
understanding of the picture which is presently presented with refer- 
ence to bona fide nonprofit. groups of shippers that are consolidating 
freight for their members. In the past several years, this movement 
has grown to where it is benefiting thousands of small shippers who 
did not previously have a chance to secure the efficient, prompt han- 
dling of their less-than-carload freight except at exorbitant freight 
rates. 

If any law is passed that would curtail or hamper this wonderful 
service now being offered to thousands of your constituents, it would 
be a catastrophe, and I would like to again insist that all of these 
measures, combined with other bills that are now before both Houses 
of Congress and have been introduced from time to time for the past 
10 years—and which, by the way, I have personally been charged with 
combating before various committees of the Congress—all present 
the picture of a logical, well-planned, masterful campaign on the part 
of the established “freight forwarders to eliminate the bona fide non- 
profit organizations which consolidate freight for their small shipper 
members. 

I thank you for your kind consideration. I appreciate the oppor- 
tunity to appear before you and would like to again assure you that 
this matter is of no small moment, but is one of terrific s significance to 
the small shipping public. 

Senator Smarners. Thank you very much, Mr. Culpepper. 

Senator Schoeppel ? 
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Senator ScHorrret. No questions. 

Senator Smaruers. Do you have any questions? 

Mr. Barron. I have a few. 

Senator Smatuers. May I say to the people who are here with us 
today, whether you are witnesses or visitors, that the weather is beau- 
tiful outside. We have a lot of room out there, a lot of benches, the 
cherry blossoms are in bloom, and if you have come here just to have 
a conversation with each other, go out there and have it. We are try- 
ing to get along here and it is difficult for us to hear what is being said 
by these w itnesses without competing with you. We invite you here. 
We are happy to have you here, but give us the courtesy of carrying on 
your conversation out in the hall, or on the street. Go ahead, “Mr. 
Barton. 

Mr. Barron. Mr. Culpepper, on page 5 of your statement, the last 
part of the second paragraph, you referred to the freight forwarders 
and state that they have simply grown into a powerful group with 
a superb lobbying organization because of excessive e profits which they 
have made from h: andling freight which should have been handled by 
the really responsible tri ansportation agencies, such as the railroads 
and the motor carriers. What are the ‘profits of these organizations 
currently ¢ 

Mr. Cutrerrrer. Do you mean in precise figures ? 

Mr. Barron. Yes. 

Mr. Cuurerrer. Senator, all I am going by is the fact that they 
have grown so large and so responsible I have no exact figures. It 
is just like if I keep on having an increased bank balance : at the end 
of each month I know my business is doing well. And I know the 
freight forwarders do have a magnificent. organization. And, by 
the way, I would like to state here that I find it extremely difficult 
to oppose Mr. Giles Morrow and Mr. Coughlin and any of those peo- 
ple, because they are nice people. 

The only thing about it is that they represent an industry that ap- 
parently is trying to keep our members, the people that I represent, 
from engaging in what I think is a legitimate operation. So far as 
what they make I do not know precisely but I do know that they 
have profite d, they have grown, they have extended their service, and 
they do maintain public relations that indicate that they are profitable. 

Mr. Barron. I beg your pardon, sir, but I am not a Senator. I 
work for the committee. 

Senator Smatuers. He is the counsel for the committee. 

Mr. Cutrrerper. Excuse eo I didn’t mean to cast any insinuations. 

Senator SmarHers. Mr. Culpepper, 1 might say that we are all 
flattered because he is young and handsome looking, and at the same 
time I am sure that he does not mind too much being associated with 
some of these fellows who sit around the table. 

Mr. Cutperrer. I can tell you that you are young and handsome 
looking, too. 

Senator Smarners. Mr. Culpepper, you will go far. 

Mr. Barron. Mr. Culpepper, in the last part “of your statement, in 
the paragraph, you state that this freight should have been handled 
by the really responsible transportation agencies. It does remain, 
does it not, that the freight forwarders render a service that these 
carriers do not render? 
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Mr. Cuurerrer. I wish really you hadn’t asked me that, because I 
would like to answer it now. I really see no need for the freight for- 
warders at all. I see no need for my organization. I think the rail- 
roads in times past should have set up an agency for handling less- 
carload freight that would have prevented the need for any freight 
forwarders or any operations such as mine. And if the railroads 
would establish service between New York and Atlanta and Chicago 
and Atlanta, and would handle it at a reasonable rate, my organiza- 
tion would go out of the consolidation of freight business tomorrow 
and be glad to do it. 

I don’t see any need of any freight forwarders or any shipping or- 
ganization to handle freight. 

Mr. Barron. Your organization, I take it, is a nonprofit organiza- 
tion? 

Mr. Cuupeprer. Absolutely. 

Mr. Barron. Do you consider your organization to be competitive, 
that is, do you handle freight that the freight forwarders might other- 
wise handle? 

Mr. Cutperrer. Undoubtedly. But we are also competitive with 
the railroads and with the truck lines. 

I would like to tell you why: Because until we went into operation 
the railroads and truck lines and freight forwarders all threw up their 
hands and said there is no such thing as second morning delivery be- 
tween New York and Atlanta. When we went into the business down 
there to help our members get the stuff down there we have uniform 
second morning delivery out of New York into Atlanta on less-carload 
freight. 

Mr. Barron. Did your organization oppose the bills which Congress 
enacted in 1950 defining freight forwarders as common carriers and 
niborintas them to make contracts with motor carriers ? 

Mr. Cu.peprrr. My predecessor, Mr. D. L. Hart, was quite active 
in opposition to that bill. 

Mr. Barton. Did you or did you not indicate they should be regu- 
lated as common carriers / 

Mr. Cuvrerrer. I don’t believe they should be dignified with regu- 
lation at all; no, sir. 

Mr. Barton. What did you think Congress meant in 1950 when it 
amended section 402 (a) (5) ? 

Mr. Curpepprr. I think as Mr. Carpi did, that technically, in order 
to operate, they have been designated as freight forwarders but in 
actuality they are nothing but shippers. 

Mr. Barron. The law does describe them as common carriers 4 

Mr. Cutpeprer. Oh, yes. They are designated as common carriers. 

Mr. Barron. In view of that would you say that they are not en- 
titled to as favorable a charge for moving their trailers on railroad 
flatears as are motor common carriers ? 

Mr. Cutpepper. Yes, sir. I would say that because as the previous 
witness said, I believe ‘that the fact that the trucks are offer ing only 
substitute service, they can operate right down the highway and take 
their business over the road. But they are going to get it down there 
somehow. I think they are entitled as another rail common carrier 
to enter into those agreements. 

Mr. Barron. That is all that Ihave, Mr. Chairman. 
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Senator SmatHers. Thank you very much, Mr. Culpepper. 
Mr. Cu.peprer. Thank you. 
Senator Smatuers. Mr. Fred Tol: an, of the Seattle Industrial Traf- 


fic Managers Association. 


STATEMENT OF FRED H. TOLAN, ON BEHALF OF WESTERN TRAFFIC 
CONFERENCE, INC., AND WASHINGTON-OREGON SHIPPERS CO- 


OPERATIVE ASSOCIATION 


Senator Smatuers. Mr. Tolan, will you proceed ¢ 

Mr. Totan. Thank you, Senator. 

My name is Fred H. Tolan. My address is 557 Roy Street, Seattle, 
Wash. I appear here today by eee instructions of the members 
of Washington-Oregon Shippers Cooperative Association in accord- 
ance with a motion unanimously passed at the annual meeting of that 
association in Seattle on April 3, 1956. 

I am also representing the Western Traffic Conference by specific 
instructions of the board of directors of that conference. 

These shipper groups are located in the Pacific Northwest and along 
the west coast. The Western Traflic Conference represents depart- 
ment stores, retailers, and related retailing groups on the west coast in 
Washington, Oregon, and California. 

The members are large users of rail, forwarding, and truck services 
in movement of merchandise to their retailing and distribution facil- 
ities. They are the shippers who pay and bear the freight charges 
Washington-Oregon Shippers Cooperative Association is a Pacific 
Northwest association of shippers and receivers of freight in the Port- 
land, Seattle, Tacoma, Spokane area. 

They are generally the small shippers of freight who have collec- 
tively joined together to obtain the benefit of car load rail rates on their 
shipments to the Pacific Northwest. 

As such they have a very large interest in this legislation for it 
would authorize a very unfair and prejudicial situation for that asso- 
ciation in addition to creating bad and uneconomic conditions for the 
general shipment of freight by its members. 

I have made a capsule of our position on each bill in the attached 
statements with the reasons why we are opposed to the bill. I would 
like to supplement the outline of our opposition with additional facts. 

It is our sincerest hope that this committee will carefully study all 
of the facts surrounding this proposed legislation and will vote not to 
approve it. 

What I want to testify on, I would like to briefly outline why we are 
opposed to the three bills that have been submitted for action to this 
committee. 

First referring to Senate bill 3365, we are opposed to this bill basi- 
cally for this reason: The economy of this country is growing. We 
are speaking for a very large number of people who actually ship and 
receive freight. They are paying the bill. Every year in this country 
a new State of Washington, in terms of population, comes into exist- 
ence by the growing and dynamic ec onomy. 

We believe it is basically unsound legislation to shut the door on 
proper forwarder investment by eliminating the section of the law 
which is proposed by 3365. 
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First, we believe it will sell America short. We are a growing econ- 
omy. There is going to be the need for new competition ‘and new busi- 
ness for the forwarders. We believe Congress should not shut off, 
literally close the door to any new enterprise. 

Secondly, the phr aseology of the law concerns us quite seriously 
and thut is this: ‘The interpretation that would be made of this legis- 
lation. Congress has now said, in effect, that the existence of com- 
petition is not a bar, is not a bar to new people coming into the for- 
warding business. 

If Congress reverses that, the legislative intent by interpreters of 
it—for example the Interstate Commerce Commission or others— 
might well be that if the law is reversed, that mere statement of com- 
petition is a bar to any new certificated forw arding operations. We 
believe first there is going to be in a dynamic growing economy that 
we have here, need for new forwarders and we do not believe this law 
should be passed which would carry that legislative interpretation. 

The third part is, we believe this law would foster monopoly. The 
reason: Actually at the present time 4 forwarders with their affiliated 
companies—1 forwarder controlling a large number of other cer- 
tificated forwarders—control approximately 75 percent of the total 
business, when you add the affiliated companies owned by the 1 with 
the other 3. 

We believe it raises a most serious question whether the mergings, 
or call it what you wish, of the existing forwarding industry into such 
narrow channels, and then liter: ally by ‘Senate bill 3365 c ‘losing the door 
on new people, if they are competitive with that, certainly raises a 
most serious question ‘of actually fostering monopoly by Senate bill 

3365. 

May I ask you to refer to the next page, starting with S. 3366. This 
is a bill that would authorize the freight forwarders to contract with 
the railroads at less than published tariff charges. 

First, we believe the law has a glaring, an outrageously glaring 
fault in the bill. A closed reading of the bill will show that the just- 
ness and reasonableness of the bill is between the participants to the 
contract. 

Senator Scuorrren. Do you mean the proposed amendment to the 
law or the law itself ¢ 

Mr. Totan. The proposed amendment to the law. 

Senator ScHorpre.. I want that in the record. 

Mr. Toran. Thank you, Senator. The proposed amendment to the 
law would make the regulation subject to justness and reasonableness 
and the other phases of the law would make it subject only between 
the participants to the contract. 

I would direct your attention particularly that the public interest 
is completely ignored in that. It may be just and reasonable, argu- 
mentatively, for a contract between the railroads and the forward- 
ers, but it may be highly prejudicial to the shipping public as a whole, 
and within the purview of this legislation the Interstate Commerce 
Commission or any other one who would be review ing this legislation 
would have to ignore the public. 

We do not believe Congress would really intend, if this point were 
brought to their attention, to have the public interest excluded. To 
the best of my reading the only way the public interest could be in- 
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cluded is in the rather nebulous all-inclusive omnibus terms of the 
national transportation policy which is just about everything to 
everybody in view of its generalized wording. 

The public will pay the bills. We think we do have as much inter- 
est in the justness and reasonableness and lawfulness of these con- 
tracts as do the participants to the contract. 

So first the law as proposed cuts the public interest out and we don’t 
believe that should be done. 

Secondly, we believe it is unfair to the shipping public as a whole. 
This would authorize reduced rates by certificated forwarders sub- 
ject to the act. It would not allow the same rates to be made on the 
same freight from the same points by a group of shippers who are 
exempted from the act, or by an individual shipper who might tender 
the same freight at the same spot going to the same place. 

There is a substantial preference and prejudice inherent in the 
wording of the act which would restrict the “beneficial” provisions of 
this law to that type of carrier alone, or that type of forwarder alone. 

Third, the law is unfair to the motor carrier lines even standing 
alone because this would be added as a new part of section 409 of the 
act. 

The truck section which immediately precedes this has a limitation 
that less than published rates on truckload lots cannot be made over 
450 miles. 

However, this legislation carries no 450-mile limitation. Equally 
true it is not limited to truckload lots. It is open to virtually any- 
thing from a 1-pound package up to a 100,000-pound shipment or 
greater. 

Part 1V: I would certainly defer to the more able and experienced 
Mr. Carpi’s statement as to what can be done by the rate-cutting pro- 
cedures that would be engendered by this type of bill. 

The railroads sold $187 million worth of rail transportation to the 
forwarders; $187 million in the year 1954, and in the first 9 months 
of this year that is up another 10 percent. 

So in round figures we could say $200 million. It becomes very 
tough—and I can speak with considerable knowledge—it becomes very 
tough to withstand negotiations from a $200 million customer a year. 

We believe if unpublished concurrence or contracts would be al- 
lowed you would have virtually the same thing that has virtually 
become a chronic sore. 

The Government, under section 22 of the act, has been enabled to 
negotiate rates. And the sheer competition between the carriers— 
and I can speak with considerable personal knowledge of it—has 
beaten rates down in the Pacific Northwest, for example, between the 
Naval Depot in Spokane to Seattle, down about 50 percent below the 
published rates. 

Not because the Government is seeking the reduction—they have 
been very ethical in not seeking it—but the competition of one carrier 
for another for that valuable volume of business has actually created 
a Frankenstein monster that is disstpating revenues and unfortunately 
we, as shippers in the Pacific Northwest, have to pick up the differ- 
ence. 

Because when it comes to rate increases they never go as to where 
was the revenue lost. It is how much expense, how much revenue is 
left, and the general percentage increase shifts the burden to us. 
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We believe that will certainly happen in this instance if this type 
of unregulated, unpublished rates are allowed. 

Part V on page 2 of this statement: We think the bill is badly 
worded. I am not going too deeply into that because both of the 
preceding witnesses this morning have pointed out that the bill actu- 
ally has such very ambiguous words that it is possible of great abuse. 

The reason we believe it will be abused is not—let me emphasize— 
is not unfounded. 

This Congress in 1950 authorized truckload rates with the forward- 
ers on unpublished rates up to 450 miles. What happened? Almost 
immediately thereafter the legislation said, “Truckload rates.” What 
has happened from the Pacific coast is immedi: itely they throw one 
piece or a small amount of freight into a truckload of forwarder 
freight coming to Chicago, for ex: ample, and that makes it a less than 
truckload rate. So by the connivance of the trucklines, if that is a 
proper word, or certain trucklines, and by the large amount of traffic 
moving in that direction, they have published rates drastically under 
the rail competitive rates by the fiction of making it less than truck- 
load and getting around the 450-mile limitation by that type of 
procedure. 

The Commission actually, of my own knowledge, has two cases on 
that right now where the matter has been discussed and has been 
testified to. 

We believe that that use of words in Senate bill 3566 as to what is 
piggyback, what is container, what is on a rail car, would engender 
some of the same type of abuse as exists in the 450-mile limitation that 
was put in in 1950. 

Let me also point out with regard to the piggyback aspect of it, 
assuming that it was limited solely to piggyback. It would play the 
holy dic ‘kens with the rate structure because piggyback is limited to a 
relatively few cities, the larger cities. 

For example, the city of Bellingham has no piggyback service. The 
city of Everett in the State of Washington has none. Tacoma has it 
only on one line. You can go on to almost any city and any State. 
The big areas have it. 

If lower rates are to be authorized to the big cities, the smaller rates 
that now have treatment because of the bawling out of the boxcar rates, 
will obviously be seriously prejudiced and it will tend to make the big 
city bigger and the small city smaller. 

We think that even if you took a piggyback operation and rephrased 
the law you would be playing holy hob with the smaller communities 
of the Nation because of the absence of a piggyback service to effectu- 
ate lower contract rates, 

Referring to part VI of this statement, on page 3, the statement 
might be made, “Why this legislation?” Why? The question always 
comes up when a thing of this nature comes up, as to the reasons it 
would impel the legislation. 

Are the railroads losing a lot of the forwarder business? Fortu- 
nately we have the transport statistics from the Interstate Commerce 
Commission issued in January of this year by Mr. Jelsma with whom 
many of this committee are familiar. 

He points out—and that is covered by an appendix to this state- 
ment—he points out that the railroad transportation purchased by the 
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forwarders in 1955—the last reported period, 9 months of 1955—is 
up $14 million over 1954, and the truck purchased transportation is up 
$4 million. So actually the railroads on existing published rates in 
1955 bought $10 million more of rail transports ition than they did in 
1954. So it must be stated that there is no siphoning off of rail business 
to the trucklines to the detriment of the railroads. 

The very railroad position that you are given is confirmation of 
that point. 

The next point, do they need special rate treatment? Does the 
forwarder need special rate treatment? I for one cannot completely 
go along with the earlier gentleman that we think there should be no 
forwarders. We believe there should be forwarders. We believe they 
are a healthy influence. We believe they are competition with both 
the railroad and the trucklines, and we are not antiforwarder. 

We are antiforwarder preferences only. Here is what happened 
since 1942 when the legislation went in. The revenues of the for- 
warders have gone up about 250 percent above what they were in 
1942. That is through the year 1954. 

The Interstate Commerce Commission advance statistics for the 
first 10 months of 1955 shows that their business is up another 10 or 11 
percent. Therefore it can’t be said that the industry is drying up. 

Now, how about profits? Actually the volume of business is no 
good unless the companies are healthy. We believe the companies are 

very healthy. The-last reported record we have from Mr. Jelsma’s 
office in the Interstate Commerce Commission is that for the first 10 
months of this year the profits of the forwarders before income taxes 
are up 17.4 percent, over what they were in 1954, which was a good 
year. And after taxes nearly 13 percent. Certainly no one will con- 
tend that that is not a very wonderful profit increase. 

Part VIII, on page 4 of this statement, will show the return on 
investment. Actually we took the most favorable position to the for- 
warding industry possible. We took the total assets from the 1954 
reports, and those are the last full year reports available, we took the 
total liabilities which includes $6 or $7 million in stocks, rounded 
out, and you have a $13 million surplus. 

What was the net income of these class I forwarders before taxes? 
About $6 million plus. After taxes, nearly $4 million. Or on that 
investment—and if investment is a proper basis for making rates— 
and I am sure this committee is familiar with the fact that the Inter- 
state Commerce Commission uses that in railroad ratemaking—it 
means that they made nearly 50 percent on investment before taxes 
and nearly 30 percent after taxes. 

Certainly it is fantastically profitable. Let me again refer you to 
the statement that in 1955 the record shows business 1 up and profit up 
above these 1954 levels. 

Let’s take part IX if I may. Why do we feel that this contract 
right, if given the forwarder, would hurt the shipper? It is basically 
this reason : Our history—and we have followed it very very closely— 
the bulk of these under carrier rate reductions are not passed on to 
the shipper by the forw nadlen They are not as a general statement 
passed on. I can cite clothing, furniture, and numerous items where, 
in some instances, none of the reduction has been passed on, and in some 
instances only part of it. They are not passed on. Yet if the rail- 
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road revenues were to drop, let’s say that they reduced rates by ten 
percent, if the railroad revenues dropped, where does the shipper 
get stuck ? 

It is this way, and we have participated in every one of the post-war 
increases: They take the total amount of money—let me use the most 
current figure—the railroads felt they needed $600 million more in 
revenue to make a return in the 4-percent basis. The Interstate Com- 
merce Commission took a look at the total income and the estimated 
out-go and they granted an increase of about 6 percent, with some 
exceptions in it. 

But about 6 percent. If the underlying revenue that the railroads 
— from the freight forwarders are dropped, you never in a 

‘ase involving the $10 billion railroad industry can get the Commis 
sion to go back and pick the specific spots where the revenue was 
dissip: ited or lost due to needless competition. 

The shippers just have to pick up the difference enough to make the 
railroads profitable. So we feel that if the carrier competition for 
forwarder business—we believe it would certainly dissipate revenues 
and that that dissipated revenues would be made up in new ex parte 
increases for the agricultural interests and everyone else out in the 
West and everywhere. 

The next part of the bill we would like to point out is this, referring 
to section V of my statment: If the business as a result of this con- 
tract authorization between forwarders and railroads, is transferred, 
let’s say, to the railroads, where is the business going to come from / 

Gbakenaly it is going to come from the truck lines. If the rail- 
roads are hauling it now at published rates, it is merely going to 
depress revenue. If the trucks are hauling it now, and the railroads 
reduce their rates by these concurrences, the business, is merely going 
to shift from the trucks to the rails and we have the same as general 
shippers, the same revenue needs and problems with the truck lines. 
So we get a truck increase to pick it up. 

Either way it produces no new revenue because this merely shifts 
traffic, it creates very little, if any, new traffic. It merely shifts the 
business from one to another on a competitive basis on a cut-rate 
basis, or a cut-contract rate basis, if this was approved. 

Referring to part X of the act, let me point out that the existing 
law which we believe Congress showed very good judgment in passing 
we believe the existing law is helpful to the shippers. 

Here is proof. On April 5 the railroads wanted to meet a truck 
competitive situation on these contract rates between Seattle and Van- 
couver. They couldn’t make a contract. They could not make a 
contract of the type sought by Senate bill 3366. So it was put in the 
tariff effective April 5, a ‘reduced rate of about 15 percent rounded out. 

About 15 percent reduced rate. It is available to all the shippers 
and the shippers in Seattle right now are getting the benefit of that 
rate. 

It is not being lost in that the shippers now, the individual carriers, 
whether they be forwarder or individual shippers, or a group of them, 
all have that same rate and take the same benefits from it. 

It is not a lost revenue which the shipper will have to make up 
without receiving a benefit in relation to it. 
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We believe it is the soundest policy to keep it open to all people, 
The last point on 8. 3366 is this: 

Why have secret rates? Let me direct the committee’s attention 
particularly to the requirements of the bill, or the lack of require- 
ments of the bill, that there is no filing with the Interstate Commerce 
Commission, no filing whatsoever required by this law. It merely 

says that the contracts between the ps irty—not even an informational 
filing with the Interstate Commerce Commission. 

First, how would the Interstate Commerce Commission even know 
the rates were just and reasonable, and all of the rest of the condi- 
tions that go with secret rates?) We think that the bill is fatally 
defective on that point alone in that you are raising a whole new field 
of unregulated and secret ratemaking. 

I might point out that in Can: ida, for example, in response to an 
earlier question regarding regulations, in Canada there is no regula- 
tion of the freight- forwarding industry. They go or come as ‘they 
please. 

Appendix I to this statement is a transcription of the Interstate 
Commerce Commission monthly comment for January 1956, and that 
brings to this committee’s attention the transportation of the large 
freight forwarders for the first 9 months of 1954. 

You will note that their transportation revenue is up nearly 11 per- 
cent, their railroad transportation is up about 10 percent, and that they 
purchased about $10 million more in transportation from the railroads 
in 1955 than they did in 1954. 

May [ask that you flip 2 pages to exhibit 2 to this statement? That 
shows that the large freight forwarders have not lost lar ge sections of 
their business. For ex: ample, in 1942, the last column on the right, 
they show about $38 million in revenue. 

Acme Fast F reight, the first line, shows $38 million in 1954. Near 
the bottom, all freight forwarders had $160 million in 1942 and, in 
1954, $365 million. And let me again direct your attention to the aster- 
isk mark for the 1955 preliminary figure showing another increase, 

The document referred to above is as follows : 


EXHIBIT 1 
[From Monthly Comment, January 1956, by Interstate Commerce Commission] 
6. FREIGHT FORWARDERS, First 9 MONTHS OF 1955 AND 1954 


The following summary table of the quarterly returns of 58 freight forwarders 
(those reporting revenues of $100,000 or more per annum) shows that for the 
first 9 months of 1955 the total net income after income taxes amounted to 
$3,462,645 as compared with $3,069,254 in the same period of 1954, or an increase 
of 12.8 percent. 

For the 1955 period the total operating revenues (transportation revenue plus 
incidental revenue less purchased transportation) were 10.6 percent above those 
of 1954. Charges for transportation purchased increased 11 percent and operat- 
ing expenses were up by 9.9 percent. The average forwarder charge per 100 
pounds of freight decreased from $4.28 in the 1954 period to $4.25 in 1955, or 
0.7 percent. The number of shipments received increased 10.5 percent, the num- 
ber of tons of freight received from shippers increased 11.5 percent, and the aver- 
age weight per shipment increased 0.8 percent. 
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Large freight forwarders, 1st 9 months, 1955 and 1954 


| 
| rR | Percent of 
: 955 | 95 
Item 1955 1954 change 











TOU RON TOVONUNE . . 5... oe cen ccccesccnsasccen Seyi aae ts sata we $295, 210, 439 | $266, 232, 347 +10.9 
l'ransportation purchased—debtor: | | | 
Railroad enenertee. ai ae ea aati a aon 151, 410, 618 | 137, 494, 451 | +10.1 
Motor transportation-_-_.....------ : ales ; |} 35,239,077 | 31,805,945 +10.8 
Water transportation - ‘ nate ieee a -| 1,748, 717 | —5,1 
Pickup, de nes’ and transfer - 3 peed | ; 28, 900, 018 | +16. 4 
Other........ = 7 arc saewleeak 551, 675 | 441, 379 +25. 0 
Total tr: rey purchased - cahtacaketen .--| 222, 508, 178 200, 426, 510 | +11.0 
Incidental revenues Se cis baci ae : 1, 676, 772 | 1, 469, 185 +14.1 
Total operating revenues z 74, 379, 033 67, 275, 022 +10.6 
Operating expenses - - - eae : 68, 673,765 | 62, 514, 545 +9.9 
Net income before income taxes_------ eee 5, 553, 4, 730, 596 +17.4 
Net income after income taxes-_-.....----------- F 3, 462, 645 3, 069, 254 +12.8 
fons of freight received from shippers fete 3, 472, 774 3, 113, 792 +11.5 
Number of shipments received from shippers 18, 654, 782 16, 882, 525 +10. 5 
Average charge per 100 pounds_.------ ‘ . $4. 25 | $4. 28 —.7 
Average pounds per shipment - -- rerdwetiau wales daca 372 369 +.8 


Charges for transportation purchased from railroads and motor carriers in 
the first 9 months of 1955 versus 1954 increased over 10 percent each, but 
for water transportation, which accounts for a relatively small part of total 
purchased transportation, decreased 5.1 percent. The rail proportion of total 
transportation purchased was 68.1 percent in the 1955 period as compared with 
68.6 percent in 1954, and motor carrier proportions were 15.8 and 15.9 percent, 
respectively. Pickup, delivery and transfer accounted for 15.1 percent of the 
total in the 1955 period and 14.4 percent in 1954. 


EXHIBIT 2 


Certificated freight forwarders revenues from freight forwarding operations, 
1942-55, as shown from Interstate Commerce Commission statement reports 


| All revenues listed in thousands of dollars] 











Example forwarders 19541 | 1952 | 1950 1948 1946 1944 | 1942 
Acme Fast Freight.............| $85, 249 $92, 395 $66, 848 $58, 340 $41, 309 $39,484 | $38,914 
B.C, Forwarding._.._---- nee 432 270 i a eae 7 zs ‘ 
Clipper Carloading seuced 3, 330 2, 651 | 1, 224 | 1, 073 930 57 376 
Flynn Forwarding -- nage 2, 195 | 2,179 2, 152 | 1, 959 1, 157 402 |..... : 
International Forw: irding. ae 16,828 | 21,710 | 18, 901 17, 504 13, 667 11, 900 755 
Merchants Shippers Associa } 

RR ee SE | 8, 984 8, 738 6, 462 6, 852 6, 270 7, 167 4, 232 
Merchants Carlo: rding Bc eB 2, 886 2, 614 2, 158 1, 409 791 453 327 
National Carloading mm ..| 52,149 55, 428 47, 653 49, 932 41, 638 35, 850 43, 166 
Pacific & Atlantic Shippe bee 8, 217 6, 916 4, 102 4, 743 4, 794 4, 338 1, 958 
Pacifle Forwarding Associa- | | 

a ee ae ae = 1, 537 1, 763 520 748 333 
Republic Carloading & Dis- 

ibuting........ Ci cate 30, 231 28, 201 17, 239 12, 322 5, 307 2, 270 647 
Universal Carloading Co___---- 63, 993 65, 821 58, 290 57, 001 46, 219 719 | 46, 756 
Western Carloading Co ae 19, 423 17, 032 | 12, 414 9, 876 6, 670 3, 226 3, 050 
Western Freight Association. -- 2, 137 2, 335 1,979 2, 094 1, 466 1, 378 872 
Western Transportation Co-__- 2, 679 2, 919 1, 598 1, 472 1, 221 ME art teced 
Westland Forwarding Co - 8, 268 731 | 775 692 658 587 944 
Stor-Door-Westland Forws ard | 83 

ON a a 6, 546 3, 396 3, 682 2, 936 2, 237 

All class 1 forwarders 


(total, 62 forwarders)..| 365, 276 374, 305 287, 023 265, 904 201, 521 180, 746 160, 626 


1 For the 1st 9 months of 1955 (latest date) revenues are up for all forwarders (average) 10.9 percent over 
1954 and net income before taxes up 17.4 percent over 1954. 


Mr. Totan. The next page relates to S. 3367. We believe this bill 
should not be approved by this committee because, first, it will tend 
to eliminate competition. We must state, as far as the west coast 
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is concerned, that the forwarders and the trucks are really the effec- 
tive way of moving at least transcontinental traffic. 

The rail service is too poor. Though their rates are generally com- 
petitive, though not in all instances, the rail service is so bad that 
trucks and forwarders are our real competition. 

Obviously if the forwarders can buy up the truck lines we are 
getting a dynamic competition which we believe will have an adverse 
effect both on service and on rates. 

There is a healthy and intense competition now and we don’t 
believe that should be diminished by allowing the freight forwarders 
to buy up the truck lines. 

I should point out that in a reverse situation to this, where one 
of the truck lines sought to buy up a forwarding operation, or sought 
to establish a for warding operation, I personally was requested by 
a major freight for warder to oppose that and as a matter of policy 
we were agreeable to that opposition. 

As it turned out we did not have to appear. But we do not think 
it right for the trucks to buy the forwarders and we would have 
stood ready to oppose that. We equally do not think legislation should 
be in the reverse direction. 

Senate bill 3367, in connection with the other two, offer the very 
strongest trends to a monopolistic control of less than carload types 
of shipment. 

Let me urge this committee to bear in mind that the tendency in all 
shipping now is to smaller units of sale and quicker turnover, where 
less than carload traffic or less than carload lots of traffic was not 
important to the extent it was 30 years ago, it is becoming ever, ever 
more important. It just should not be brushed aside in a type of 
legislation that would aim toward carload viewpoints. 

We believe that the less than carload competition will be—the less 
than carload volume and importance in the transportation picture 
will constantly increase, and that there is a wider and ever widening 
scope of activity in that field that will continue the excellent tenor 
of the forwarding industry and the trucks and the rail lines. 

We believe that Senate bill 3367, which would tend to reduce that 
competition at a time of growing importance, is very bad from a 
public policy standpoint. 

We believe, along with Mr. Carpi’s earlier statement, that the basic 
purpose behind bill 3367 will be to reduce underlying costs for the 
freight forwarders without benefit to the shipping public. 

We have actually seen that happen. For example, in the city of 
Seattle, which we have considerable knowledge on, the cartage rates 
of the freight forwarders, which is in the exempt zone, is about half 
of the going rate, slightly. You could average it a little either way 
you want to. But they actually have taken the rates and beaten them 
down to approximately half of the going cartage rates a shipper pays. 

Yet when the cartage people came up for an increase—and that 
was just a few weeks ago—we had to pick up as shippers, the tab 
for the difference between the gross revenue and the net revenue of 
these carriers. 

For that reason we feel that we would in this instance, if Senate 
bill 3367 is passed, and they used the purchase of truck transportation 
to beat down the existing rates, whether it be line-haul or cartage, 
the shippers would have to make it up in general rate increases. 


RST ee go 
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We believe, too, that there is a most important point, and that is 
this one: that a forwarder is basically a consolidator of freight. 
When the forwarder ceases to be a forwarder and becomes the under- 
lying carrier, the owning of the rail line, the owning of the water 
line, the owner of the truck line that hauls his shipment, he there 
ceases to be a forwarder and actually becomes a carrier subject to 
other considerations. 

Congress has seen fit to not allow that in the past. We believe 
economics and realities of competition would desire that for the 
future and the public interest. 

For that reason, gentlemen, we respectfully urge that this com- 
mittee not approve any of the three bills. 

Thank you very very much for this time. 

Senator Smaruers. Thank you very much. 

Senator Schoeppel, do you have any questions ¢ 

Senator ScnorrrE.. No, sir. 

Senator Smaruers. Mr. Barton ? 

Mr. Barron. Yes, Mr. Chairman. On page 4 you set forth a tabu- 
lation, Mr. Tolan, and showing the return on investment of the 
freight forwarders? 

Mr. Touan. Yes, sir. 

Mr. Barron. Is that conventional accounting ? 

Mr. Toran. No, sir; that is more liberal than the conventional 
accounting would be. Actually, my own belief is that it would be 
about half of that figure. The stock is in round figures, six or seven 
million dollars, and the necessary cash or wor king capital and the 
nontransportation and transportation property would make the 
figure somewhat less than that. I believe—I should say the invest- 
ment, if that is proper, is over rather than understated. 

Mr. Barron. That would overstate the profit ? 

Mr. Toian. No; it would understate the profit. The investment 
basis is too high, I think. But rather than try to editorialize I took 
the noncontroversial basis. 

Mr. Barron. You mentioned two, what you considered funda- 
mental, faults in S. 3366. One, that it didn’t protect the public in- 
terest, and the arrangements and proviso on page 2 of the bill. 

Mr. Toran. That is correct. 

Mr. Barron. I believe the other was the filing of rates ¢ 

Mr. Toran. That is right. 

Mr. Barron. If those two were rectified, would you still be against 
the bill? 

Mr. Tovan. Yes, sir, because of the basic policy and many other 
reasons. Those are very very bad faults. Even if the legislation 
were sound on other grounds, I believe it is a major fault of leigsla- 
tion if the Interstate C ommerce Commission, in transportation mat- 
ters amounting to as much as $200 million a year, is not given at least 
informational ‘filing. 

Mr. Barron. You mentioned that you were against unpublished 
divisions, I believe. 

Mr. Toran. That’s right. Unpublished rates. 

Mr. Barron. In the case of the common motor carriers’ and the 
railroads’ joint rates that they use for piggyback, are these published 
or unpublished ? 
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Mr. Toxan. In the West, to the best of my knowledge, there are 
none. In the East, I understand there are a few very small opera- 
tions, not necessarily in all areas but in certain routes. For example, 
Chicago-New York and so on. 

Mr. Barton. But you feel they should all be published ¢ 

Mr. Touan. Certainly; yes,sir. I think that railroads have a legiti- 
mate cost and I believe that the cost should be available to all who 
tender like freight under like circumstances; yes, sir. 

Mr. Barron. You mentioned Canada having no regulation of 
freight forwarders. Are you in favor of part IV being repealed in 
this country and having no regulation of freight forwarders in the 
United States? 

Mr. Tornan. I haven’t reached a decision either way. I will put it 
this way, sir: First, I don’t think regulation is necessary. It has 
worked successfully in Canada. You will recall that regulation was 
sought by the industry, not by the shipping public, in the original 
legislation. They evidently feel it in their interest to have regu- 
lations. 

Actually they have grown and prospered, as the statement shows, 
under regulation. Similarly our economy has grown and prospered. 
I don’t think that we necessarily should repeal it. But I do not 
believe it should be extended to preferential treatment, which is sought 
here. 

Mr. Barron. One final question. As I understood you, you are 
opposed to motor carriers owning freight forwarders ? 

Mr. Tonan. Yes, sir. 

Mr. Barron. Are you also of that opinion ir regard to the railroad 
ownership of forwarders / 

Mr. Touan. Yes, sir. I think that that is a major mistake. 

Senator Smaruers. Thank you very much, Mr. Tolan. 

The next witness is Mr. John Lawrence, managing director of the 
American Trucking Associations. 

Mr. Lawrence, we don’t want to unduly hurry any of you people, 
but any place that you can see where you can make your statement a 
part of the record, and reduce its length, we would be very grateful. 


STATEMENT OF JOHN V. LAWRENCE, MANAGING DIRECTOR, 
AMERICAN TRUCKING ASSOCIATIONS, INC. 


Mr. Lawrence. Mr. Chairman, and Senator Schoeppel, My name is 
John V. Lawrence, and I am managing director of the American 
Trucking Associations, Inc. Our offices are located at 1424 16th 
Street NW., Washington 6, D. C. 

The American Truc king Associations, Inc., is a federation that was 
established in 1933 as the national trade association of the trucking 
industry, representing all types of motor carriers of property, both 
for-hire and private. We have affiliated associations in all 48 States 
and in the District of Columbia. 

[ appear here today before your committee in opposition to S. 3367, 
a bill which would amend subsection (: 1) of section 411 of the Inter- 
state Commerce Act so that freight forwarders would be authorized 
to acquire control of common carriers subject to parts I, II, or III of 
the act. This is now definitely prohibited by that subsection. This 
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policy of our organization, which I shall endeavor to explain to the 
committee, is not new. 

Back in 1935, when the Motor Carrier Act, which later became part 
II of the Interstate Commerce Act, was being considered by the 
Congress, our legislative committee proposed th: at something be done 
at that time about the proper regulation of freight forw: arders. We 
were then told that this would require amendment of part I of the 
act, so our people proceeded no further along these lines. 

Meanwhile, various freight forwarders had filed joint or propor- 
tional rates with motor carriers under the new Motor Carrier Act. 
Division 5 of the Commission on December 14, 1938, handed down a 
decision in 10 MC C 556 holding certain of these rates in the Chicago 
area as unlawful, being between freight forwarders who were held to 
be shippers and motor carriers. 

The confusion c: aused by this decision led our legislative committee, 
meeting on January 31 and February 1, 1939, considering pending 
legislation which was to become the act of 1940, to review this whole 
matter. They did so with full regard to the then section 213 of the 
Motor Carrier Act of 1935 which later became section 5 of the Inter- 
state Commerce Act. 

By section 213 of the Motor Carrier Act of 1935—now section 5 
of the Interstate Commerce Act—the Interstate Commerce Commis- 
sion, which had been charged with the act’s enforcement, was author- 
ized to approve the acquisition of control of a motor carrier by an- 
other such carrier upon a finding, after hearing, that “the transaction 
proposed will be consistent with the public interest.” However, 
should the applicant for Commission approval be “a carrier other 
than a motor carrier”’—that is, a carrier by railroad, express, or 
water—the Commission was precluded from acting favorably thereon 
unless the proposed transaction met the following three requirements : 

(1) It would “promote the public interest” ; 

(2) It would enable the acquiring carrier “to use service by motor 
vehicle to public advantage in its operations”; and 

(3) It would “not unduly restrain competition.” 

Substantially similar language is presently contained in section 
» (2) (b). 

The unmistakable purpose of these added findings, prerequisite to 
Commission approval of rail, express or water acquisitions of motor 
carriers, as explained by Chairman George G. Sadowski of the cog- 
nizant subcommittee of the House Committee on Interstate and For- 
eign Commerce was to assure that— 
control does not get into the hands of other competing forms of transportation, 
who might use the control as a means to strangle, curtail, or hinder progress 
in highway transportation (79 Congressional Record 12206, July 31, 1935). 

In short, as stated by Senator Burton K. Wheeler, then chairman of 
the Senate Committee on Interstate Commerce, it was expected that— 
with this limitation, it will be possible for the Commission to allow acquisitions 
which will make for coordinated or more economical service and at the same 
time to protect against the monopolization of highway carriage by rail, express, 
or other interests (79 Congressional Record 5655, Apr. 15, 1935). 

The limitations of section 5 (2) (b) upon rail, express or water 
acquistions of motor carriers were a further expression of the his- 
torical congressional policy opposing the common ownership or con- 
trol of competing media of transportation. 
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The provisions of the Panama Canal Act of 1912 (37 Stat. 566 et 
seq., 49 U.S. C. see. 5 (14), (15) and (16) ) and the legislative debates 
thereon announced in clear terms the axles of Congress to keep each 
form of transportation independent of ownership or control by car- 
riers with which it was in actual or potential competition. 

The proper function of a railroad corporation— 
said the report of the House Interstate and Foreign Commerce Com- 
mittee 





is to operate trains on its tracks, not to occupy the waters with ships in mock 
competition with itself, which in reality operate to the extinction of all genuine 
competition (H. R. Rept. No. 423, 62d Cong., 2d sess., p. 12). 

Two years after the passage of the re C anal Act Congress 
enacted the Clayton Act (38 Stat. 731,15 U.S. C. sec. 18), applicable 
to railroads as well as other corporate eee which prohibited the 
acquisition by one corporation engaged in interstate commerce of 
stock in another such corporation if— 
the effect of such acquisition may be substantially to lessen competition, or to 
tend to create a monopoly. 

Later, section 500 of the Transportation Act of 1920 (44 Stat. 499, 
19 U.S. C., sec. 142), declared it— 
to be the policy of Congress to promote, encourage. and develop water trans- 
portation, service and facilities in connection with the commerce of the United 
States, and to foster and preserve in full vigor both rail and water transporta- 
tion. 

In the same vein Congress, in establishing the Inland Waterways 
Corporation, specified that— 
no member of the board shall be an officer, director, or employee of or substan- 
tially interested in, any railroad corporation (43 Stat. 361, 49 U. S. C. see. 154). 

Congress further directed— 
that the facilities of the corporation shall not be sold or leased (1) to any carrier 
by rail or to any person or company directly or indirectly connected with any 
carrier by rail (45 Stat. 978, 49 U.S. C. see. 1538). 

Our committee also took into consideration the provisions of sec- 
tion 210 of the Motor Carrier Act which strictly limited dual opera- 
tions by motor carriers; in other words, the existence of control between 
a common and a contract carrier. This restriction was to prevent a 
single person being in a position to offer two different sets of rates to 
shippers. Our committee felt that interlocking control between freight 
forwarders and carriers should have the same or even greater safe- 
guards to prevent this same set of circumstances in that field. 

As time wore on the situation became more acute as the division 5 
decision in the Chicago Heights Trucking Co. case was upheld on 
July 29, 1939, by the full Commission after’ reconsideration, later sus- 
tained by the Supreme Court on May 20, 1940. 

In March 1940 2 sets of 2 companion bills were introduced in the 
House and the Senate; a proposed bill transmitted by the Honorable 
Joseph B. Eastman, then chairman of _ Legislative Committee of 
the Interstate Commerce Commission, S. 3665 and H. R. 9089, and 
another pair, S. 3666 and H. R. 9090, ack ed to have been introduced 
at the request of the freight forw arders. 
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None of these bills permitted a freight forwarder to acquire control 
of a carrier subject to parts I, II, or IIT. 8S. 3666 and H. R. 9090 
authorized carriers subject to ‘the other parts of the act to acquire 
control of freight forwarders. The two Eastman afin on the other 
hand, contained a provision to the effect that after January 1 of the 
following year it would be unlawful for any carrier subject to other 
parts of the act to maintain control of a freight forwarder. In other 
words, all those in control of the freight forwarders were given a 
certain period of time to divest themselves of that interest and no 
further acquisitions would be permitted. 

So our Legislative Committee met in May 1940 to consider among 
other matters these bills which had been introduced on that subject 
and which would evidently be considered separately. Initially they 
were almost unanimous in favor of the Eastman bill provision whic th 
would prohibit control of a freight forwarder by a carrier. But after 
a great amount of discussion, and realizing the actualities of the exist- 
ing situation, they favored a position which would permit acquiring 
control of freight forwarders by carriers but with the provision that 
a finding must be made by the Commission that such control would 
be consistent with the public interest and not unduly restrain com- 
petition. The same, of course, to apply to those held as of the effective 
date of the act. 

When in June of 1940 a Senate subcommittee composed of Senators 
Wheeler, Hill, and Reed held hearings on Senate Resolution 146 as 
well as S. 3665 and 3666 I so stated the position of our organiza- 
tion before the committee. In addition, I made the following state- 
ment as well: 

Motor carriers have found, since forwarder operations were declared by the 
Commission as not being under the Motor Carrier Act, that many of them could 
evade all of their responsibilities as motor carriers by organizing their own 
forwarder company and many have done so. 

I might point out the fact that about the turn of the year, between Chicago 
and the Twin Cities, in 45 days 17 new forwarding companies were organized 
just over that route and it is easy to imagine what happened to the rate structure. 

As a result of these hearings the bill S. 210 was introduced in the 
Senate on January 8, 1941, and passed the Senate on March 24. 
It contained the present prohibition on control of carriers subject to 
parts I, II, and III by freight forwarders but had virtually the same 
provision as the present part IV provision with regard to acquiring 
control of freight forwarders by motor carriers. 

At the same time agreement was reached with the forwarders and 
a bill was agreed upon, which after being developed by the House 
Legislative Drafting Service was introduced by Mr. Lea as H. R. 
3684 on February 28, 1941. 

This bill made it unlawful for a freight forwarded to acquire control 
of a carrier subject to parts I, II, and III of this act. 

As to carrier control of freight forwarders it provided that after 
180 days of the effective date this control would be unlawful unless 
after hearing on an application made to the Commission it found that 
the continuance of the control would be consistent with the public 
interest. 

H. R. 3684, after passage by the House went to conference as S. 210. 
At final passage the provision for hearings and a finding by the ICC 
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in cases of carrier control of freight forwarders had been deleted. 
There was included, however, the so-called Reed amendment which is 
in the act at the present time as section 411 (c). 

This subsection made it unlawful for any director, officer, employee, 
or agent of a common carrier to have any pecuniary interest in a 
freight forwarder, directly or indirectly. 

Attempts were made to modify s section 411 (c) to permit the holding 
of such pecuniary interest in a forwarder over a period of about 4 
years. These proposals were contained in bills such as S. 1291 intro- 
duced on July 21, 1945, embodying recommendations of the Interstate 
Commerce Commission and again in H. R. 2297 introduced by Mr. 
Wolverton on February 27, 1947. Needless to say, we objected to 
these proposals and the section remains today as originally enacted. 

In this activity we were following a mandate from our whole organ- 
ization, a policy resolution adopted i in Chicago at our annual meeting 
on October 20, 1943, which remains our policy today and which reads 
as follows: 

Whereas the American Trucking Associations, Ine., has consistently opposed 
the entrance of railroads into the field of motor carrier transportation ; and 

Whereas there is now an increasing prospect of the emergence of another form 
of freight transportation, namely, by air: and 

Whereas strangulation of existing agencies and a trend toward monopolistic 
control of transportation would be of great public harm, as well as harm to the 
independent trucking industry: Now, therefore, be it 

Resolved, That the directors of the American Trucking Associations instruct 
the staff of the association to resist enroachment by any form of transportation 
upon another and that the association support vigorously any legislation designed 
to prohibit such an encroachment. 

Getting back to the proposal in S. 3367, to amend section 411 (a), 
the committee should remember that in several instances railroads 
control forwarding companies, often through the media of one or 
more holding companies. Under our 1943 policy we have fought 
vigorously to maintain the requirement of section 5 (2) (b) of the 

act so that railroads would be restricted in their ownership or control 
of motor carriers to service which would be auxilis ary or supplemental 
to their own rail operations. 

We have fought vigorously both in legislation itself as well as before 
the Commission and the courts to maintain that principle. 

Now we have a situation in which we submit that railroads con- 
trolling freight forwarders who in turn were allowed control of motor 
carriers could circumvent these restrictions completely. 

Just an analysis made briefly of some of the largest freight for- 
warders reveals some interesting facts. That holding i is of two dif- 
ferent natures. On the one hand we have control exercised by the 
New York Central through the United States Freight Co., which in 
turn effectually is controlled by the Linden Securities Corp., which in 
turn is controlled by a voting trustee here in Washington, D. C., and 
it appears that there are five freight forwarders: The International 
Freight Forwarding Co., Mere hant Shipping Association, Stor-Door- 
Westland Forwarding Co., Universal Distributing & Carloading Co., 
Western Carloading Co. Those five had a total revenue of $121,- 
000.000 in 1952. 

Smaller firms in the same group are Pacific Forwarding Associa- 
tion, International E xpediters, Lone Star Package Car Co., Pioneer 


Carloading. 
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Then the other type is that exercised in the case of National Car- 
loading, which in 1949 acquired outright control by the Erie Railroad. 

This group I mentioned, in 1952 amounted to 48.6 percent of the 
total volume of freight forwarder business. 

Getting back to my statement: We therefore oppose this proposed 
amendment and ur ge that the committee and the Senate reject it. 

If anything might be needed as sound public policy it would be a 
revision so that forwarders would not control carriers, nor naa 
carriers be permitted to control forwarders. 

That concludes my statement, Mr. Chairman. 

Senator Smatuers. There was a question we raised yesterday of 
Mr. Morrow that probably the best way to handle this would be rather 
than give the right to the forwarders to obtain other carriers, to take 
that right from the other carriers to obtain the forwarders; is that 
right / 

Mr. Lawrence. I have always thought that would be sound public 
policy. 

Senator SmarHers. Senator Schoeppel ? 

Senator ScHorrreL. No questions. 

Mr. Barron. Is the trucking industry generally satisfied with the 
Commission’s administration of the act insofar as acquisitions and 
mergers go at the present time? 

Mr. Lawrence. Do you mean in connection with 5 (2) (b) ? 

Mr. Barron. Yes. 

Mr. Lawrence. Where a rail carrier acquires? We have been 
struggling in case after case. We have been in the courts on it and try- 
ing to hold our own. 

Mr. Barron. I take it then that you think it would be unwise to give 
the Commission the same discretionary power in regard to freight 
forwarders acquiring other types of carriers ¢ 

Mr. Lawrence. L- point out that control that could be exercised. 
When you have cousins 3 times removed as in 1 case, or once removed 
as in another, you run into a lot of difficulty according to our counsel 
in applying 5 (2) (b) to a situation of that type. 

Mr. Barron. Just one more question, Mr. Lawrence. Is it not true 
that if freight forwarders are allowed to acquire motor carriers that 
under the act they would have to be conducted as separate businesses / 

Mr. Lawrence. As I understand this particular bill it doesn’t forbid 
mergers or consolidations but rather the acquisition of control. 

Mr. Barron. That is all. 

Senator Smaruers. Thank you very much, 

The next witness is Mr. Robert J. McBride, executive director. 
Common Carrier Conference, American Trucking Associations. 


STATEMENT OF ROBERT J. McBRIDE, EXECUTIVE DIRECTOR, 
REGULAR COMMON CARRIER CONFERENCE OF AMERICAN TRUCK- 
ING ASSOCIATIONS, INC. 


Senator Smaruers. Mr. McBride, you may proceed. 

Any way that you can shorten the statement will be appreciated by 
the committee. 

Mr. McBrive. Thank you, Mr. Chairman. We do appreciate the 
privilege of appearing before you this morning. 



















96 FREIGHT FORWARDER LEGISLATION 


My name is Robert J. McBride, and I am executive director of the 
Regular Common Carrier Conference of the American Trucking Asso- 
ciations, Inc. 

Our office is located at 1424 16th Street, NW., ,W ashington 6, D. C. 

The American Trucking Associations, Inc., is a federation estab- 
lished nearly 25 years ago as the national trade scmeciaaion of the truck- 
ing industry, representing all types of motor carriers of property for 
hire and private. It has affiliated associations in each of the 48 States 
and the District of Columbia. 

My presence here today as a representative of A'TA is in opposition 
to S. 3366, a bill which seeks to amend subsection (a) of section 409 
of the Interstate Commerce Act to permit freight forwarders and 
railroads to negotiate compensation contracts where railroads trans- 
port trailers on flatears. 

I would like to say at the outset that, like any other industry or any 
other shipper, freight forwarders have always paid published public 
tariff rates when utilizing the facilities of railroads. 

Sound transportation policy so dictates. We have always opposed 

abandonment of that well-established principle. Although matters 
pertaining to forwarder operations have been before your committee, 
[ would like to point out some of the characteristics of the forwarder 
industry. 
The act defines the freight forwarder as 
one who in the ordinary course of his undertaking assembles and consolidates 
or provides for asseinbling and consolidating shipments of such property, and 
performs or provides for the performance of break-bulk and distributing opera- 
tions with respect to such consolidated shipments (sec. 402 (a) ). 

While the bill uses the terms of operating contracts—utilization by 
forwarders—the sole objective is to defeat the long-established re- 
quirements of the employment of tariff rates in compensation for the 
carrier service performed. I say this because, generally speaking, 
forwarders are afiorded the use of trailer-on-flat-car facilities and 
services to the same extent that such service is available to the shipping 
public in general. 

And since the forwarder is a shipper in relation to the real carrier, 
this treatment is eminently fair. So the obvious purpose of the bill 
is to avoid payment of rates and charges filed with the Interstate 
Commerce Commission for application to shippers generally. 

Prior to the enactment of the Motor Carrier Act, motor common 
carriers had private rate agreements with all their customers, includ- 
ing of course shippers and forwarders. When the act became effective 
in 1936, existing motor common carriers published and filed their rates 
with the Interstate Commerce Commission. 

In an effort to bypass some «l rates, forwarders and certain motor 
carriers filed so-called proportional or joint rates. 

In 1939, about the first of that year, the Commission found such 
types of rates published unlawful under the new act on the well- 
established grounds that the forwarder industry, like any other indus- 
try, was a shipper, that there was no joint undert: iking. 

‘Court action followed, and for many years during the pendency of 
the proceeding the forwarders were able to utilize motor common 

carriers (but never rail common carriers) at unpublished charges 
sata intial less than the published rates filed with the Interstate 


Commerce Commission. 
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But we should remember here that this special relationship be- 
tween forwarders and motor carriers was possible only because it 
existed prior to regulation, and was thus an exception to the principle 
of sound regulation. 

I have directed your attention to the statutory characteristics of a 
freight forwarder—he assembles, consolidates, breaks-bulk, and dis- 
tributes shipments. In harmony with such types of operations, Con- 
gress enacted section 408 which authorizes—and still authorizes—com- 
mon carriers to publish and file “assembling rates” and “distribution 

rates” available to forwarders but not av: ail ible to the general public. 

Employment of these so-called “A. & D.” rates is prohibited on line- 
haul transportation between the concentration points and the break- 
bulk points. 

Not satisfied with the concessions inherent in the “A, & D.” provi- 
sions, the forwarders sought from Congress concession rates for the 
line-haul transportation from terminal to terminal. 

Common carriers—both rail and motor—opposed such proposals, 
but the motor carrier opposition was futile. 

I do not need to go into the details of that prolonged controversy. 

We pointed out in the 1950 hearings that the proposals for Con- 
gressional approval of motor-forwarder contract rates ignored the 
findings and conclusions arrived at after a thorough review of 
voluminous record of hearings conducted by the Interstate Commerce 
Commission. 

We said the bill would authorize wide-open contract rates between 
forwarders and motor carriers, and that the forwarders would be 
enabled to obtain rate concessions to the extent that motor carriers 
would be willing to go to obtain the traflic. No provision was made 
for public rates, 

We also pointed out that the bill failed to recognize the public 
interest in the contracts which the bill would authorize. 

First of all, the Commission's authority to administer the provi- 
sions of the bill was extremely limited. We also stated that from a 
practical viewpoint the Commission would have little or no oppor- 
tunity to scrutinize the contracts, and that the best the Commission 
could do would be a token effort. 

We said then, and we still say, that for all practical purposes the 
contracts filed constitute secret rate agreements. 

We knew that the Commission, with its insufficient staff, could not 
possibly properly police the matter. 

At that point, Mr. Chairman, I do not wish to be critical of the 
Commission or its staff. They are doing the very best they can with 
the funds they have. . 

We also pointed out that no opportunity is given to commercial 
shippers to determine whether the t transportation charge would be so 
low as to amount to subsidizing the forwarder industry to the disad- 

vantage of the public. We visualized that it might be found necessary 
that such arrangements be spread to other forms of carriage. 

Despite our objection, section 409 was enacted. 

Mr. Chairman, gentlemen, a few minutes ago Mr. Tolan referred to 
a situation that I don’t think has ever been brought to the attention of 
a congressional committee. 

I question whether the Interstate Commerce Commission is fully 
aware of it. I want to say that when that 409 was passed with the 
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450-mile limitation, before the ink on the statute was dry I received 
dozens of telephone calls from our members telling me that the for- 
warders had submitted a so-called standard form and that our carriers 
were informed that the 450-mile provision could be forgotten because 
it was limited to truckload and less-than-truckload rates were not 
barred. 

I told them I did not understand that, I didn’t think it was true. I 
again read the testimony on the Senate floor, particularly at the time 
Senator Bricker changed his position and accepted the 450-mile 
limitation. 

I told my people that you could not have secret arrangements on 
truckload shipments beyond 450 miles. To my great surprise there 
came up new—I don’t mean to infer that this was planned beforehand, 
but it isan inherent weakness in the way section 409 was drafted—im- 
mediately there were filed with the Commission hundreds of secret rates 

on less-than-carload traffic. 

Mr. Tolan—I would like to see that noted—very specifically calls 
attention to it, where he said that that was done— 
and the forwarders completely circumvented the constitutional mandate with 
the connivance of some trucklines by having trucks put a few pounds of their 
truckline’s regular freight into a truckload of forwarding freight and hauling 
same on contract rates over 2,000 miles. 


You see the addition of that little other freight changed the char- 
acter from truckload to less-than-truckload. 

I want to emphasize that I do not know that it was the intention of 
the drafter to accomplish that. But I do say that when there was 


forced on our members either the acceptance of that standard contract. 
or lose the business, there was a little less than good faith. Since that 
time we have tried, through the Commission, to have them investigate 
this. They have tried it. Their hands are tied. They can’t do a 
thing with it. They have given up. And I will speak about that a 
little later if I may. 

In all my travels in the field over the years, and in contacts with our 
members, I have found that no section of the Forwarder Act is subject 
to so much criticism as is section 409 (a). 

I know of no provision that has caused so much frustration among 
our motor common carriers in their dealings with their freight-for- 
warder friends as has this provision. I am not unmindful of the 
fact that section 409 was the outgrowth of effort to compromise con- 
flicting interests. 

The difficulties predicted by our industry have mushroomed into 
an unbearable situation. For example, the section authorizes motor 

carriers to establish just and reasonable conditions and compen- 
sation, but no one seems to be able to determine where the burden 
of proof lies in establishing the reasonableness of the level of the 
compensation. Proceedings before the Commission have been un- 
availing. 

Then. too, in the second proviso, the term “in truckload lots” is used. 
The absence of any definition of the term “in truckload lots” has 
rendered this limitation completely ineffectual. 

There have been patent departures from the provisions but there 
appears to be no penalty for the departures. 

Four years ago, the Interstate Commerce Commission in docket 
MC-C-1394, Forwarder-Motor Carrier Contracts, ordered that an 
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investigation be conducted under this section to inquire into the 
lawfulness of the prevalent rules and practices. It appears that be- 
cause of the inherent weaknesses of the section the Commission, 
despite its best effort and intention, will not be able to police the 
situation as long as the present section remains in effect. 

We would urge that the committee be informed of the facts in 
that proceeding before expanding the provision of section 409. 

I am sure, Mr. Chairman, that your staff, by visiting the Commis- 
sion and examining their records, would find a most enlightening 
situation. I question if there are a half dozen people in the Senate 
who know about it. 

The past several years have seen expansion of the “trailer-on- 
flatear” movements, particularly in eastern territory. Eastern rail- 
roads, generally speaking, afford utilization of this service to the 
public, ‘including, of course, freight forwarders, at rates contained 
in usual public tariffs. We see no discrimination in this treatment. 
It is both legal and equitable. 

I might say here, Mr. Chairman, that there may be a feeling that 
there is a discrimination between two types of common carriers: 
motortrucks and forwarders. It is my considered opinion that for- 
warders are common carriers in relation to their shippers. 

The attempt here is made to remove that line of discrimination, 
if it exists, from where it is today, to place it between the regulated 
forwarders and the unregulated forwarders. And what about the 
shippers who consolidate their shipments? Are they not entitled 
to the same treatment as the forwarders? We value their traffic, too. 
So all you would do by adopting this forwarder proposal is to shift 
that line, that very indistinct line of demarcation there, between 
discrimination and nondiscrimination. 

May I remind the committee that under the provisions of section 
402 (c) certain operations of shippers, and associations of shippers, 
who engage in assembling, consolidating, and distributing freight for 
themselves or for their association members on a noprofit basis—for 
the purpose of securing, as Messrs. Culpepper and Tolan told you, 
the benefit of carload, truckload and other volume rates—are exempt 
from the requirements of part IV of the act. 

During recent years there has been considerable expansion in this 
exempt field. The number of bona fide associations has increased 
greatly. Some of these associations have claimed that the granting 
of concessions contemplated in section 409 to the regulated forwarders 
while denying it to the exempt, nonprofit associations, amounts to 
discrimination against the latter. 

Then too, many manufacturing and merchandising concerns have 
their own private arrangements for assembling, consolidating, and 
distributing their merchandise. If S. 3366 is enacted, I am fearful 
that we can look forward to demands for equal treatment from both 
bona fide associations and individual shippers. Thus what began as 
an exception would become the rule. 

I would like to digress for a moment, if I may. 

In our discussion with our shipping friends, particularly where we 
are seeking increased rates, there are two questions thrown at us 
continuously. Number one is, When are you motor carriers going 
to stop subsidizing freight forwarders? The railroads don’t do it. 
Why do you do it! ’ We hear that at every turn. It is intimated to us 
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that if we would stop doing that we wouldn’t need these increases. 
In the last several months we have heard the same thing from the 
farm interests, that if we would stop subsidizing forwarders we 
might not have te increase some of the farm product rates. 

All of that is enibarrassing to us. 

The Pennsylvaria Railroad, for example, is now offering our com- 
mon carrier members who operate between eastern points, such as 
New York and Thiladelphia and western points, such as Chicago 
and St. Louis, a valuable piggyback service on contract charges. 

Truck movement in this service is growing, and, with a better under- 
standing, I believe we can look for greater development i1 this field. 

‘The motor carrier is owner of the trailer and takes it to the railroad 
yarl for loading, and then picks it up at the other end of the line. 

The railroad charge for this line-haul service is based on the gross 
weitht of the veh cle and lading. 

If the purpose of S. 3366 is to include regulated forwarders under 
similar or comparable conditions, a most devastating situstion would 
result. It would place the forwarder in a position where he could 
engage in the truckload business in complete competition with motor 
common carriers and railroads without the necessity of obtaining 
operating authority. 

To place the forwarder industry in this field without any operating 
authority would create an intolerable situation. 

To the argument that freight forwarders should be permitted to 
contract with railroads for piegvback service because motor carriers 
now do so there is firm and substantial answer. 

First, the act permits motor and rail common carriers to enter 
into joint rates just as it permits two railroads to do so. 

Each is in the relation of common carrier to the other. The for- 
warder. on the other hand, in its relation to a carrier—rail or motor— 
is merely a shipper. 

Secondly, both the railroad and the motor carrier have operation 
s authority to perform physical operations between the points where 
the service is to be performed. 

The freight forwarder has no such authority, and to do what is 
soucht here in this bill will create competition of a kind which does 
not now exist. 

Finally. motor carriers 9nd railroads have been conducting trailer- 
on-flatear service since 1932, and every congressional enactment af- 
fecting motor carriers and forwarders has been with full knowledge 
of the practice. 

As is well known, there exists a concentration of the forwarder 
business in four maior companies. In no other field of transnorta- 
tion does such an alarming situation exist. In our view, passage 
of S. 3366 wonld be » virtual euaranty that the big will become even 
bieeer while the small become smaller and fewer. 

T would like to digress for a moment, Mr. Chairman. T hasten to 
add that motor carriers are human beings, and when these big organi- 
zations with their control of tremendens tonnage dangle that traffic 
in front of the motor carrier, we are in difficulty. 

They go from one to another and they will take business away from 
a carrier and do it overnight where he fails to do what they want. 
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We therefore urge that S. 3366 not be enacted, but instead that 
section 409 be speedily repealed and concession r ates confined to sec- 
tion 408. 

Should the suggestion just made be impossible of achievement at 
this session of Congress—and we trust this is not the case—we urge 
prompt enactment before adjournment of the entire Commission’s 
well considered legislative Recommendation 30, appearing in its recent 
69th annual report to Congress. 

There, after reviewing its own experience with section 409, and 
the near impossibility of policing that section, it urged that it be 
sharply amended to comport more ne: arly with the general tenor 
of the act and to give the Commission badly needed regul: itory tools 
available only from Congress. 

Thank you very much. 

Senator Smatuers. ‘Thank you very much, Mr. McBride. 

(The document referred to above is as follows :) 


[Excerpt from 69th Annual Report of the Interstate Commerce Commission, November 1, 


1955] 
RECOM MENDATION 30 


(2.357) 
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30. We recommend that section 409 be amended so as to (1) place the burden 
of proof on the parties to contracts between freight forwarders and common 
carriers by motor vehicle subject to part Il of the act for the transportation of 
freight when such contracts are called into question, (2) prohibit such con- 
tracts at compensation lower than the motor carrier’s tariff rates in all cases 
where the line-haul transportation is for a total distance of 450 miles or more, 
and (38) provide penalties for the offer, grant, giving, solicitation, acceptance, 
or receipt of any rebate, concession, or discrimination resulting from the trans- 
portation of property at compensation less than that specified in such contract. 

The Commission’s experience under section 409 (b) of the act in attempting to 
subject certain contracts between freight forwarders and motor common car- 
riers for the transportation of freight to investigation has ot losed some major 
defects in the law, the most important of which is the failure to place the burden 
of proof on the makers thereof when such contracts are subjected to formal 
investigation. 

Section 409 (a) now prohibits such contracts at compensation lower than the 
motor carrier’s tariff rates where the line-haul transportation “in truckload 
lots’ is for a total distance of 450 miles or more. The recommended amend- 
ment would prevent circumvention of such prohibition (by use of contract rates 
not subject to specified minimum weights), by eliminating the term “truckload 
lots’ and making the prohibition applicable to all cases where such line-haul 
distance is 450 miles or more. Such an amendment would also eliminate the neces- 
sity for the Commission to determine what Congress meant by “truckload lots,” 
a term considered almost impossible to define with exactness sufficient to stand 
up in court in a criminal proceeding. 

The penalty provisions would be added to insure observance of the terms, 
conditions, and compensation of the contracts, for without them freight for- 
warders and motor carriers could violate their contracts with impunity since 
there appears to be some question as to whether or not the enforcement provi- 
sions of parts II and IV of the Act cover this situation. 


Senator Smatuers. Mr. John Allen I understand is not here. We 
will hear from Francis E. Barrett. 


STATEMENT OF FRANCIS E. BARRETT, JR., BOSTON, MASS. 


Mr. Barrerr. My name is Francis E. Barrett, Jr. My business 
address is 7 W ater Street, Boston, Mass., I represent the following 
New England carriers w ho appear in opposition to bills S. 3366 and 
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S. 3567: M & M Transportation Co., Massachusetts; Adley Express 
Co., Connecticut; St. Johnsbury Trucking Co., Inc., St. Johnsbury, 
Vt.; Hemingway Bros. Interstate Trucking Co., Massachusetts; Old 
( ‘olony Transporation C o., Inc., Massachusetts ; Henry Jenkins Trans- 
portation Co., Massachusetts; Boston and Taunton Transportation 
Co., Massachusetts; Border Express, Inc., Maine; Hunnewell Truck- 
ing, Inc., Maine; Boston and Rockland Transportation Co., Maine; 
Rapid Transit Co., Inc., Connecticut. They are 11 motor common 
carriers of property for hire, all domiciled in the New England 
States. 

In general I would like to subscribe to the previous statements 
presented by others who appear in opposition to these two bills. I 
feel that anything that I might state would be cumulative and is 
already in the record. However, I would specifically like to refer 
to some of the problems in the New England States. 

The carriers that I represent gross in excess of $30 million yearly 
in motor carrier operations. They have considerable investments in 
trucks, tractors, trailers, terminals, and of course thousands of em- 
ployees. The nature of their operations is what has been described 
previously as motor common carriers. They do operate in competi- 
tion with freight forwarders. They compete for traffic with freight 
forwarders and they do transport traffic for freight for warders. 

In respect of these particular bills they feel that that is an en- 
deavor on the part of the freight forwarders to encroach in the motor 
carrier field and to engage in unjust rate practices which would be 
detrimental not only to the motor common carriers but also to the 
general public. As has been previously stated, what affects the 
carriers ultimately affects the public by the way of increased rate 
charges. 

Of course the carriers would also be affected by diversion of traffic 
to rail lines under the contract that is proposed in S. 3366 with result- 
ing loss of revenue to them. 

I would like to add one further topic to S. 3367 that I have not 
heard previously stated. It was stated by the freight forwarders 
that if they were allowed to acquire motor carriers they might be 
able to improve the service. They did not give any specific example 
that they would or could, but they stated that they might. 

On the other hand, the reverse is true. If they did acquire a motor 

varrier that was providing the service in an area, and use that for 
their own advantage in transporting freight forwarder traffic, it is 
quite possible that they would abandon service to the general public 
for the transportation of local shipments. That being so, particu- 
larly in smaller and sparsely settled areas in northern New England, 
the public would be left without a transportation service or a motor 
carrier transportation service to their detriment, and only for the 
benefit of the freight forwarder industry. 

I would like to specifically call the committee’s attention to a recent 
decision of the Interstate Commerce Commission involving New 
England carriers. It is entitled “New England Motor Rate Increases 
of 1955.” In that proceeding motor common carriers in New England 
were granted a 6-percent increase in their rates. In that decision 
the Commission specifically stated that the motor carrier industry in 
New England was in dire financial condition and was on the verge 
of extinction. 
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The 6-percent increase was made mandatory, which is an unusual 
procedure for the Interstate Commerce Commission, because of this 
situation in New England. 

It is respectfully submitted that the approval of these two bills 
will result in further havoc to motor carriers presently operating in 
New England and with resulting detriment to the public who wiil in 
turn suffer by any disruption or diversion of revenues from existing 
carriers. 

I would like to specifically request that the statements given by 
others as to the background and so forth be adopted by myself. 

Senator SMATHERS. Fine. 

Thank you very much, Mr. Barrett. Without objection, that will 
be done. 

Mr. J. M. Cody, of Butler Bros., Chicago, Ill. 

Is Mr. Cody here? 

(No response. ) 

Senator SmarueErs. We will hold the record open so that if he or 
anyone else wants to submit a statement for the record he may do so. 

Also, Mr. John C. Allen, who wanted to come but because of an- 
other transportation problem was unable to make it. We will leave 
it open for as long as one week for the purpose of that, and also if 
anyone wants to submit a further statement for the record. 

Here is a statement of Mr. Harvey C. Young, Midwest Freight For- 
warding Co., Ine. 

(The statement of Mr. Young is as follows:) 


STATEMENT OF HARVEY ©. YOUNG, PRACTITIONER BEFORE THE INTERSTATE COM- 
MERCE COMMISSION, REPRESENTING MIDWEST FREIGHT FORWARDING Co., INC, 


Mr. Chairman and gentlemen of the committee, my name is Harvey C. Young, 
and Iam employed in Sales and Traffic by Midwest Freight Forwarding Co., Inc., 
at 357 West 12th Street, New York 14, N. Y., with general offices at 3220 South 
Wolcott Avenue, Chicago 8, Il. 

Midwest Freight Forwarding Co., Inc., is a motor common carrier, trans- 
porting general commodities, between points and places in Illinois and Indiana 
on the one hand, and, on the other, New York City and points and places in 
New York and New Jersey, within 20 miles of New York City, and points and 
places in that portion of Connecticut bounded by a line beginning at the Con- 
necticut-New York State line and extending along United States Highway 6 
to junction Alternate United States Highway 6, thence along Alternate United 
States Highway 6 to junction United States Highway 5, thence along United 
States Highway 5 to New Haven, Conn., thence along the shores of Long Island 
Sound to the New York-Connecticut State line, and thence along the New York- 
Connecticut State line to point of beginning. 

My appearance here is in opposition to S. 3366, a bill which seeks to amend 
subsection (a) of section 409 of the Interstate Commerce Act, to permit freight 
forwarders and railroads to negotiate compensation contracts where railroads 
transport trailers, either loaded or empty, on flat cars. 

Midwest Freight Forwarding Co., Inc., own, operate and maintain terminals at 
Chicago, Ill., New York, N. Y., and Bridgeport, Conn. We own and operate 
approximately 110 units, consisting of tractors, trailers, consisting of van type, 
reefers, open top trailers and straight jobs. Plant structures and equipment 
are in the neighborhood of approximately $1 million. 

The act defines the freight forwarder as ‘“‘one who in the ordinary course of his 
undertaking assembles and consolidates or provides for assembling and consoli- 
dating shipments of such property, and performs or provides for the performance 
of break-bulk and distributing operations with respect to such consolidated ship- 
ments” (sec. 402 (a)). 

While the bill uses the terms of operating contracts, utilization by forwarders 
appears to be the sole objective to defeat the long-established requirements of the 
employment of tariff rates. Generally speaking, the forwarders are afforded 
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the use of trailers-on-flatcar facilities and services to the same extent that such 
service is available to the shipping public in general. It would, therefore, seem 
to be the obvious purpose of the freight forwarders in seeking amendment of sub- 
section (a) of section 409 of the Interstate Commerce Act to avoid payment of 
rates and charges filed with the Interstate Commerce Commission. Under such 
an amendment, the freight forwarders could make contracts with the rail car- 
riers for rates lower than the tariff rates which the motor carriers now pay. Not 
only this, but also under such an amendment the freight forwarders would actu- 
ally be able to ship trailer loads of miscellaneous freight rated at class rates 
Jower than the motor carriers would pay for truckload freight moving on com- 
modity rates. We feel that should this amendment which the freight forwarders 
are seeking become law that it would be discriminatory to the motor carriers and 
preferential to the freight forwarders. 

S. 3366 proposes to give to freight forwarders the right of a contract basis of 
charges of forwarder freight moved by railroad, comparable to the contract 
basis presently provided by section 409 (a) on forwarder freight moving by 
common motor carrier, but without the limiting proviso now in effect in the latter 
ase Which requires the payment of rates on no less than the tariff basis when in 
truckload lots for distances of 450 or more highway miles. While the title of the 
bill uses the wording * to authorize contracts between freight forwarders 
and railroads for the movement of trailers on flatears * * *” the language of 
the bill is not so limited, but extends to ** * * line-haul movement of freight 
loaded in or on trailers or other containers and transported on railroad cars 
suitable for such use “. With wide open lancuage as to “containers” the 
effect of the bill would be to put all forwarder traffic by rail, without respect to 
agvregate volume or size of individual shipment, on a contract basis. 

Accepting as valid the idea that the shipper-carrer relation carries the obliga- 
tion of publishing and payment of tariff rates. Congress did in 1950 set up a 
limited exception dealing with Common motor carrier handling of forwarder 

i ‘certain size and for certain distances. At that time fear was ex- 

opponents of S. 2113 that this breach once made would ultimately 
to an attempt to widen it into the field of rail transportation, and 
*now becomes justified. 
t Freight Forwarding Co. have operating rights only between Connec- 
1 Chicago and within a 20-mile radius of New York and Chicago. Our 
G] ion does not extend bevond Chicago, and we have no operating rights in the 
States of Pennsylvania or Ohio. It is, therefore, quite evident that lower contract 
rates that the forwarders could establish under the filed tariff rates would have 
a most serious impact on the revenue of our company. 

I wish further to direct the attention of this committee to the statutory char- 
acteristics of the freight forwarder who assembles and consolidates break-bulk 
shipments from one terminal to another where they are in turn distributed by 
the forwarder. In line with this type operation, Congress enacted section 408 
which authorizes, and still so authorizes, common carriers to publish and file 
assemblin® rates and distribution rates available to forwarders, but not available 
to the general public. 

Later the freight forwarders, still seeking further concessions, sought con- 
cession rates for the line-haul transportation from terminal to terminal. Com- 
mon carriers, both rail and motor, opposed such proposals. As another advan- 
tage, the freivht forwarders now seek enactment of S. 3366. 

If the purpose of S. 3366 is to include regulated forwarders on similar or com- 
parable conditions, it would create a most devastating situation. This would 
place the freight forwarder in a position where he could engage in the truckload 
business in complete competition with motor common carriers and railroads, 
without the necessity of operating authority. To thus place the forwarder in- 
dustry in this field, without any operating authority, would create an intolerable 
situation and definitely be inconsistent with the national transportation policy. 
Enactment of this bill into law would not only be a serious matter to the motor 
common carriers through the character of the competition, but might also seri- 
ously affect the economic condition of the millions now employed in the motor 
carrier field. 

We, therefore, urge this committee that S. 3366 not be enacted. On behalf of 
Midwest Freight Forwarding Co., Inc., I also wish to concur in the statement of 
Mr. Robert J. McBride fi'ed in behalf of the Regular Common Carrier Conference 
of the American Trucking Associations, Inc., Washington, D. C., and statement 
of Mr. William H. Ott, Jr., chairman, legislative committee, of the National In- 
dustrial Traflic League, Washington, D.C. 
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ADDITIONAL STATEMENT OF GILES MORROW 


Mr. Morrow. Mr. Chairman, several times during the course of these 
hearings questions have been raised by committee members or by your 
staff with regard to statements made by various witnesses. The an- 
swers to most, if not all, of those questions are a matter of record before 
this very committee, particularly in connection with the legislation 
enacted in December 1950, which was before this committee as S. 2113, 
Slst Congress, Ist session. 

Since the opponents of the present bills have seen fit to ignore thiat 
most recent and, one might put it, leading case so far as many of the 
present issues are concerned, I think that the record would be in- 
complete if it did not advert specifically to legislative history and 
this committee’s and the House committee’s findings in 1950. 

(Questions involved in the 1950 legislation which have been raised 
anew here are, (7) Is the freight forwarder a common carrier, (/) Is 
there unlawful discrimination against shippers or shipper cooperative 
groups if freight forwarders are permitted to deal with the common 

carriers they use on a contract basis? 

As to the freight forwarders common carrier status the Senate 
committee in 1950 found: 

[Some] who oppose the bill maintain that forwarders are shippers in relation 
to the carriers which they use and should not, by statute, be given any different 
status. There is no basis for this contention * : 

* * * 'T'o the committee it seems anomalous to say that a person who is a ¢ar- 
rier and is subject to regulation as such, and who is subject to all of the responsi 
bilities, limitations, and restrictions which are imposed by law upon common 
carriers, is not to be treated as a common carrier for all purposes which are 
otherwise lawful under the act (Rept. No. 1285, Sist Cong., 2d sess., pp. 7 

The opposition to any regulation or amendment to the law that 
might be beneficial to freight forwarders as common carriers or which 
accords them treatment equal to that accorded other common carriers 
under the Interstate Commerce Act has become a congenital obsession 
with many opponents. They put the emphasis on the fact that the 
relation of a forwarder to the underlying carrier is that of a shipper 
instead of recognizing that the status of a forwarder is that of a com 
mon carrier and that the other rel: ationship is merely incidental to 
that status. In the Charles Bleich Common Carrier Application case 
(27 M. C. C. 9, 15-16), the Interstate Commerce Commission held: 

Its [the forwarder’s] primary characteristic is that of a carrier and only as 
an incident to its common carrier obligation does it assume the apparent status 
of a shipper, much the same as any common carrier by motor vehicle, which 
accepts a piece of freight for delivery beyond its terminus and forwards the 
same over the line of a connecting carrier, thereby becomes a shipper as to that 
particular transaction * * *, 

The freight forwarder’s essential character being that of a carrier, 
it is in the business of carriage for the public, not in manufacturing 
and selling and/or buying and selling goods. The opposition hereto- 
fore expressed by shippers or shipper groups who consolidate freight 
for themselves or their members, which has been repeated in the pres- 
ent hearing, quite clearly was based upon a wish to identify their 
private consolidating operations with those of freight forwarders 
serving the public as common carriers in hope of securing the same 
contract arrangements with underlying carriers which forwarders 
had, or sought to obtain. 
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On that point the Senate Committee on Interstate and Foreign 
Commerce in 1950 had this to say: 


There is no reason to test the justness or reasonableness of compensation 
under contracts between carriers for joint services with rates of the motor car- 
riers established for the shipping public. 

The Congress clearly recognized the distinction between these arrangements 
between forwarders and motor carriers, and rates to the shipping public, when 
the present section 409 was enacted in 1946. In the report of this committee on 
that legislation the statement was made: 

“There is no foundation for the argument that the payment of compensation 
to motor carriers by freight forwarders for services rendered in connection with 
freight-forwarder shipments on a basis different from that paid by shippers 
constitutes discrimination” (Rept. No. 935, 79th Cong., p. 4). 

* * * The premise of [such] argument is wrong, because it can only rest on the 
assumption that a freight forwarder is a shipper, and in a competitive relation- 
ship with shippers. That is a basically wrong assumption and the bill [S. 2113] 
will make clear that the law regulates freight forwarders as common carriers 
(S. Rept. No, 1285, 8ist Cong. 2d sess. ). 


Yet, in the present hearings we find the following rehash of the same 
old arguments: 


Freight forwarders are not the only consolidators of small freight shipments 
which use common carrier transportation services. If they are permitted to 
obtain their transportation at unpublished negotiated rates, they will inevitably 
obtain preferences over other shippers and consolidators tendering similar freight 
in carload quantities. 

“This law [S. 3366] is unfair to private shippers of the Nation, for it would 
give an identical shipper (called a forwarder) of identical freight lower rates 
for no reason other than he or it was a certified forwarder. 

“The one distinctive characteristic of forwarders which existed at the time 
of their first regulation and remains today * * * is their dual character. Operat- 
ing on the one hand in the relation of common carrier to their own shippers and on 
the other hand as shippers utilizing the services of the underlying carriers. 

“* * * That rates paid by a freight forwarder to the underlying transportation 
carriers * * * should be published and available to all shippers utilizing the 
services of common carriers under like conditions. * * * 

“The forwarder on the other hand, in its relation to a carrier—rail or water 
is merely a shipper.” 





Every shipper witness who went on record here either consolidates a 
substantial volume of his own freight or belongs to or represents an 
association or association members who engage In pooling operations, 
although it is noteworthy that this fact generally received no mention 
from the witnesses themselves. 

The competitive angle involved is not competition between such 
shippers and freight forwarders. The real competition is between 
such persons and others who, like themselves, are engaged primarily in 
the manufacture and selling and /or buying and selling of goods. They 
desire to gain the greatest possible advant: ige in that competition over 
those who do not or cannot participate in similar consolidating opera 
tions, and that is why they seek to claim identity with common carrier 
freight forwarders serving the public. 

T he competitive motive for motor carrier objections, particularly to 

3366, relating to piggyback is understandable. In the case of the 
New England carriers, Por Same, it is obvious. At one time, freight 
forwarders handled substantial volumes of the relatively short-haul 
less-carload freight in rail boxcar service between, for example 

soston and New York and Philadelphia. 

The greater flexibility ~ the motortruck, particularly in the termi- 
nal handling involved in an overnight operation, was the principal 
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reason why this traffic went off the rails and onto the highways. Con- 

cern over the possible recapture of such traflic by freight forwarders 

through the medium of piggyback is understandable. However, the 

purpose of legislation should not be to anchor traflic with the carrier or 
carriers who happen to be handling it at any given moment. 

The use by freight forwarders “of a pigeybac k operation through 
the medium of contracts comparable to the so-called joint rates between 
rails and motor carriers can hardly be described as an invasion by for- 
warders of the motor-carrier field. The movement of a consolidation 
of less-carload shipment in or on railroad cars and moving over the 
rails from one city to another can hardly be said to meet the definition 
of motor-carrier transportation in part II of the Interstate Commerce 
Act. On the other hand, it comes squarely within the statutory con- 
cept of freight forwarding, so far as all essential features are con- 
cerned. On a city-to-city movement a trailer upon a railroad flatear 
is only a glorified kind of cont: Liner 

The opposition put in for certain r: railroads, in part, at least, is based 
upon traffic volume presently being handled for the account of shipper 
associations and other consolidators. To that extent, the railroad 
testimony follows along lines expressed by consolidator and shipper 
association witnesses. Several expressions in that testimony, echoed 
by other witnesses, are plainly rebuttable. Freight forwarders were 
charged with offering a limited or partial service. Geographically, 
freight forwarders offer an extremely wide service, using motor car- 
riers in distribution of freight to poimts which do not have any rail 
service and using rail service to reach points not adequately served by 
motor carriers. 

Not only geographically, but trafliewise freight-forwarder service 
is as comprehensive as that furnished by motor common carriers. Rate 
restrictions referred to in forwarder tariffs are also to be found in 
motor-carrier tariffs. Railroads also limit rates by restrictions on 
less-carload ratings in the classification. Such restrictions, as well as 
railroad discontinuance of free pickup or the assessment of a plus 
charge for the service, have their origin in plain old-fashioned eco- 
nomics. 


The costs of terminal handling, collection, and delivery generally 


are fixed. They do not reflect the classification of the traflic. Nat- 
urally, the revenue received from lower rated freight can prov ide only 
so much for these terminal and related services. A stop must be made 


somewhere. Generally speaking, freight-forwarder rates and charges 
to the public are competitive with rail less-carload and motor less- 
truckload rates and charges. 

Mention was made in these hearings of large earnings and excessive 
profits in the freight-forwarding industry. Freight forwarders are 
required to report to the Interstate Commerce Commission in the same 
detail as railroads and motor carriers. The published figures, which 
all may read, are a complete refutation to such charges 

The average revenues per ton for railroads, motor carriers . and 
freight forwarders on less-carload freight—$38.91, $25.53, and 
$84.75—are not for comparable traflic, the average onath ot haul 
being the principal differentiating factor. Likewise, the yardstick 
of capital investment was erroneously used in an attempt to show a 
return of 49.15 percent before taxes for the year 1954. 














108 FREIGHT FORWARDER LEGISLATION 


In the field of utility ratemaking, rates are related to capital in- 
vestment for industries which necessarily require large capital in- 
vestments—such as light and power companies, railroads, and so 
forth. In other industries—such as motor carriers and freight for- 
wurders—the accepted criterion for ratemaking purposes is the oper- 
ating ratio, determined by dividing gross revenue into total oper- 
ating expenses. The Interstate Commerce Commission has held that 
an operating ratio of 98 percent is proper in the motor carrier in- 
dustry. Freight forwarders have never enjoyed such a favorable 
operating ratio. Passing over those years in which they operated 
at a ratio of 100 percent or more, that is, at a loss, the forwarder 
industry operating ratio varies between 97 percent and 100 percent, 
averaging approximately 98.5 percent. 

Likewise, the picture of the freight forwarder as possessing a tre- 
mendous leverage against underlying carriers which can be or will 
be used to beat down rates does not square with the facts. Freight 
forwarders do not, and are not free to, jump from one underlying 
earrier to another. Freight forwayders require, first of all, gathering 
and distributing facilities. In many instances, freight forwarders 
have built such facilities themselves or have undertaken leases which 
provide for complete amortization of such structures. While it is 
true a freight forwarder is free to select a route in the first instance, 
having selected his route he is for all practical purposes wedded to it. 
The freight forwarder’s basic operation it to channel the hetero- 
geneous flood of miscellaneous less-than-carload freight into volume 
lots. The carefully chosen channel, tied in as it is with the necessary 
gathering and distributing fac ilities, is not something which a for- 
warder can lightly abandon. 

The few changes of carrier which have occurred in the forward- 
ing industry—and they are so few as to be negligible—have not been 
connected in any way with the securing of pre ‘ferences or concessions, 
but invariably with the inability of the carrier originally selected to 
provide a quality of service which would enable the forwarder to 
meet the schedules of forwarders using other carriers. 

The most persuasive answer to the charge of a “tonnage club” on 
the part of freight forwarders lies in the record of past performance. 
We challenge the railroads who made this charge in their testimony 
before the Commission to point to any specific, concrete example of 
undue pressure brought to bear upon the railroads by the freight 
forwarders during the 15 years which have elapsed since freight 
forwarders were regulated. For the railroads to state that such 
pressure had been brought and that they had yielded to it would 
amount to a confession upon their part that they have engaged in 
improper practices, 

The “tonnage club” referred to exists right now, if it exists at 
all, and has existed during the past 15 years. Surely if no improper 
use has been made of it during that period there can be no reasonable 
basis to anticipate that the freight forwarders will suddenly start 
swinging this imaginary club if ‘these bills are enacted into law. 

As a matter of fact there are many large industries throughout the 
country which control far more tonnage than the entire freight- for- 
warding industry and, having a proprietary interest in that traffic, 
would be in a far better position than the freight forwarders to exer- 
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cise pressure upon the carriers for rate concessions or preferences. No 

one claims that such pressure has been brought and, of course, the 
interstate Commerce Commission would always stand as a protector 
of the public interest against such pressure, whether brought by ship- 
ping interests, freight forwarders, or anyone else. 

It should be noted that the motor carrier industry handles a far 
ereater volume of traffic than do the freight forwarders. Yet the rail- 
roads apparently are perfectly willing to contract with motor car- 
riers for the provision of piggyback service, without fear that the 
motor carriers might use the enormous tonnage which they control as 
in instrument of bargaining to obtain rate concessions, or that they 
might elect to divert their traffic from one rail carrier to cuthin x. This 
is true notwithstanding the fact that the Interstate Commerce Com- 
mission exercises only the most nominal control over divisions between 
the motor carriers and the railroads. 

Contract arrangements of the type authorized under section 409 
of the act have, in one form or another, been in effect between freight 
forwards and motor carriers since there was a motor « ‘arr ier industry. 
They have been subjected to official review since 1935 when the Motor 
Carrier Act was passed. There has not been a single complaint filed 
by a motor carrier handling forwarder traffic under such contracts. 

Some of the long-haul motor carriers which do not participate in 
the handling of forwarder traffic, and which are directly competitive 
with freight forwarders for traffic, undoubtedly have influenced the 
bringing of various actions before the Commission in regard to for- 

varder-motor carrier rel: ationships. To date, none of their charges 
of pressure or of rate concessions has been substantiated. Yet, they 
continue to refer to contracts between motor carriers and freight for- 
warders pursuant to section 409 as “secret agreements” notwithstand- 
ing the fact that such agreements are all on file with the Interstate 
Commerce Commission and open to public inspection. They are not 
published in tariffs because they are not rates. But there is immeas- 
urably less secrecy about them than there is about intercarrier ar 
rangements in the motor carrier and railroad fields to which they are 
strictly comparable, 

There can be no ‘question of the directness of the competition be- 
tween motor carrier “piggyback” operations and freight forwarders 
Both forwarders and motor carriers publish rates to the public for 
identical traffic. What each pays or would pay the railroad for the 
flat-car service in connection with “piggyback” is actually an under- 
lying cost. To say that freight forwarders today can move their 
freight in piggyback service, paying the railroads published local 
rates, is both specious and begs the question. It might as well be said 
the motor carriers could also pay Ageing rates, 

Yet it is a well-known fact that motor carriers have not generally 
used rail piggyback service at published ts ariff rates but only where 
joint rate and divisional arrangements have been est: ablished. Pre- 
sumably, the divisions under joint rates are more favorable than the 
published tariff rates for piggyback and well they should be, since in 
motor-carrier piggyback the railroad does not have to perform all the 
functions of transportation required in serving the shipping public. 
The services relating to the public are performed by the motor carrier. 

76791—56——8 
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Exactly the same thing is true in the case of the common carrier freight 
forwarder. 

The language “or other container” in S. 3366 has no other purpose 
than to permit the freight-forwarding industry to keep up with its 
chief competitor—the motor carrier—in the use of rail service as an 
underlying instrumentality. 

Motor carriers today are experimenting with many so-called con- 
tainers which are not properly described as trailers. For example 
Railway Age, December 5, 1955, discusses a “van-size container” with 
which the Missouri Pacific Railroad is experimenting in a “box-back” 
operation between St. Louis and Kansas City, If the experiment 
with such containers is successful the forwarding industry should be 
allowed to meet it as it arises, without the necessity of coming back 
to Congress for further authorization which would be the case if S. 
3366 were limited to “trailers.” 

Senator Smatuers. We will stand in recess until furthe” notifi- 
cation. 

(Thereupon, at 12:28 p. m., the committee was adjourned. ) 





APPENDIX 


[Telegram] 


PHILADELPHIA, PA., March 19, 1956. 
Senator WARREN MAGNUSON, 
Chairman, Senate Interstate Commerce Committee, 
Senate Office Building, Washington, D. C. 

The National Retail Drygoods Association meeting in convention at the Ben- 
jamin Franklin Hotel, Philadelphia, Pa., are strongly opposed to Senate bills 
3365 and 3366. We adopt the same position and the same arguments as the 
National Industrial Traffic League. We are hopeful that the bills will not be re- 
ported out of committee. We ask that this telegram embodying our position be 
made a part of the record of your proceedings. 

Sincerely, 
NATIONAL RETAIL DryGoops ASSOCIATION, 
LEONARD MoNnGEON, New York City, N.Y. 





LonNG ISLAND MoTror HAULAGE Corp., 


Jamaica, N. Y., April 16, 1956. 
Hon. GEORGE A, SMATHERS, 


Chairman, Subcommittee on Surface Transportation, 
Interstate and Foreign Commerce Committee, United States Senate, 
Washington 25, D. C. 

Honorable Str: We have received information from our association, the Ameri- 
can Trucking Association, Inc., that a bill, S. 3367, is before your committee for 
consideration. Since the passage of this bill would be detrimental to our com- 
pany as well as to the public, we have set forth below the story of the development 
of our company and the impact of such a bill. 

Our operations as a motor carrier started some 80 years ago. The bulk of the 
early operations of our line were in connection with freight forwarders. At the 
time we applied for operating authority from the commission, in a “late grand- 
father application,” our principal witness was a freight forwarder. 

In these early days, Long Island was a nonmanufacturing area, traffic was 
almost exclusively eastbound. Our line could barely make ends meet. No freight 
forwarder had enough traffic moving into the area to support an operation so 
that they were more than happy to have a motor carrier act as their agent. 
Today, Long Island has developed quite a number of light industries. We serve 
these industries as a motor carrier and also as agent for 18 freight forwarders 
We have developed a fine operation backed by a good reputation and have just 
hecome a class I carrier. Now any of the forwarders would be glad to purchase 
operating authority or operate into the area through controlling a motor carrier. 
Were they permitted to do this, a sizable part of our traffic would be lost to them 
and our business would suffer a severe loss. 

The forwarders may claim that they could better serve the public and such 
operations would be in the public interest. In the long run this would not be 
true. The bulk of the traffic we handle originates at or is destined to points 
beyond our line in all the 48 States and parts of Canada. Most of this freight 
moves under single figure through rates. Our ability to move this traffic at 
these through rates is predicated on our ability to handle freight at rates con- 
siderably less than our local tariff rates. In most instances the level of our 
divisions of through rates is about 60 percent to 75 percent of our local rates. 
The only way our line can make money at this level is by having a concentration 
of freight at the point of pickup as well as at the points of interchange. Should 
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we lose our freight-forwarder traflic, which amounts to about 35 percent of our 
traffic, we would no longer have the required concentration. This would then 
mean that we could not afford to accept less than our local revenue on the re- 
maining traffic and would force us to cancel out most of our existing through 
rates. The shipp’ng and receiving public would then be required to pay much 
higher shipping costs. 

From the above you can see that were the forwarders permitted to acquire or 
control a motor carrier in the Long Island area the public would be hurt in time. 
This situation is not one applicable only to our line. We have many competitors 
who would have to face similar situations and who would react in the same way. 

We trust that this has reached you in time for your consideration and that it 
can be placed on the record. 

Very truly yours, 













LoNG ISLAND MotoR HAULAGE CorpP., 
J. P. WETZSTEIN, President. 






{Telegram ] 







Sr. Pau, MINN., April 10, 1956. 






Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 


United States Senate, Washington, D. C.: 

Understand S. 3365, S. 3366, and 3367 now on hearing before your committee. 
Unable to appear in person, but desire to record opposition to the legislation in 
question and wish you would so indicate in the record. Many responsible 
shippers, users of freight forwarders, such as ourselves, have consistently taken 
the position that freight forwarders are not true common carriers but, in their 
relationship with underlying carriers whose services they use, are, in fact, 
shippers the same as the rest of us. It is believed that it is not in the public 
interest, among other things, to permit contracts between freight forwarders and 
underlying carriers as such would result in discrimination—it obviously being 
intended if S. 3366 is enacted into law that freight forwarders would secure 
rates lower than available to other shippers. This would result in uncertainty 
as to transportation costs paid by one shipper using forwarder service as against 
those paid by another shipper using regular common earrier service. It is 
earnestly suggested that the legislation in question should not be reported 
favorably by your committee. 
















WEYERHAEUSER SALES CO., 
GEORGE H. SHAFER, 
General Traffic Manager. 


Copy (airmail) to Mr. K. C. Batchelder. Portland, Oreg. 










[Telegram] 


Los ANGELES, CaALir., April 16, 1146 






Hon. GrorGe A. SMA’ TIERS, 
Senate Office Bu lding, Washington, D.C.: 

Copies Senate bill: Nos. 3365, 3366, and 3367 received from Senator Mag nuson 
with advice you are holding subcommittee hearing. Record open for ay oroxi- 
mately 1 week following hearing conclusion, April 10. In addition to vievs ex- 
pressed in my letter April 5 to Senator Magnuson with copy to you, this is to 
advise California M::nufacturers Association supports and adopts testimony on 
all three bills preser ted April 9 by William H. Ott, Jr., on behalf of Na ‘ional 
Industrial Traffic League. We respectfully urge your subcommittee rejection 
of all three bills. 











L. E. OSBORNE. 
CALIFORNIA MANUFACTURERS ASSOCIATION. 






STATEMENT OF SEARS, RoeBucK & Co., BY JoHN C. ALLEN, GENERAL TRAFFIC 
MANAGER, APRIL 10, 1956, on S. 3365, S. 3366, anv S. 3367 






Mr. Chairman and committee members, my name is John C. Allen. I am 
employed as general traffic manager of Sears, Roebuck & Co., whose general 
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offices are located in Chicago, Ill., and on whose behalf I am appearing here 
today. I have been general traffic manager of Sears since 1946, with the excep- 
tion of the period of February 1, 1953, through August 1, 1954, during which 
time I was Assistant Postmaster General, Bureau of Transportation. My em- 
ployment with Sears in transportation work started approximately 24 years ago. 

Sears, Roebuck & Co. operates 709 retail stores, 11 mail-order plants, and 
more than 600 catalog sales offices in various locations throughout the United 
States. In the distribution of our merchandise we have occasion to utilize 
directly or indirectly all modes of transportation. 

We appreciate the opportunity of presenting our views, which are in opposi- 
tion to the three bills under consideration. 

In mentioning our utilization of all means of transportation I wish to point 
out that this includes the freight-forwarding industry, to whom we paid trans- 
portation charges in excess of a million dollars last year. In our purchases of 
transportation and in consideration of national transportation problems, we 
endeavor to apply the following fundamental principles of policy : 

First, we attempt to utilize the medium of transportation which can best 
perform the required transportation job for us. 

Second, we attempt to purchase transportation in a manner that will support 
a sound, healthy transportation system. Although we are concerned with the 
increased costs of distribution, we have not opposed the numerous general rate 
increases requested by the railroads or the trucking industry as we believe 
equitable rates are necessary to preserve and improve the privately owned 
transportation system in our country. 

Adherence to these policies is dependent upon the existence of practical and 
reasonable competition in the transportation industry, to the extent it is con- 
sistent with the public interest. 

Ve believe that these three bills are inconsistent with the aforementioned 
principles. 

When the regulation of freight forwarders was first considered, we realized 
that regulation could eliminate the discriminatory practices that then existed 
in the rates charged the shipping public. However, it was our opinion then, 
as it is now, that rates paid by a freight forwarder to the underlying transpor- 
tation carriers (those requiring substantial investments in transportation instru- 
mentalities and facilities) should be published and available to all shippers 
utilizing the services of common carriers under like conditions. 

It must be remembered that the freight forwarder is not like a railroad or 
motor carrier in the manner in which he serves the public in that he limits 
his scone of operations and articles which he handles to those on which he makes 
a profit. To this extent he is unlike a common carrier. We know that the trans- 
portation services to points and on commodities that the forwarder does not 
choose to handle must be provided by the actual carriers and we are apprehensive 
as to the transportation costs to the general public on these services if these 
hills are approved. 

In 1950. Congress deemed it expedient to change, to some degree, the rela- 
tionships between the freight forwarders and common carriers subject to part 
II. We believed then, and so stated in 1950, that the proposed changes were 
inconsistent with sound national transportation policy. We believe this proposed 
legislation is also inconsistent with sound national transportation yolicy, par- 
ticularly when one considers the cumulative effect of these three bills. 

Following are our comments on the individual bills before you: 


8. 3365 


In our opinion, the effect of this bill is to restrict entry into the freight-for- 
warding field. Since forwarding is a transportation function, public interest 
will not be served by restricting additional operations by enterprising 
organizations. 

We have noted the Interstate Commerce Commission’s recommendations in 
their 69th annual report, in which they point out that the ease with which per- 
mits may now be obtained under the present law could result in overcrowding the 
freight-forwarder field with general impairment of forwarder service and harm 
to the general public. It seems pertinent to us that the Commission has indi- 
cated this could happen. but has not stated it has actually happened. We are 
not aware of any serious difficulty in this connection at the present time. 

Furthermore, analysis of the Interstate Commerce Commission Bureau of 
Transport Economic and Statistics Report, covering major freight forwarders, 
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indicates the concentration of freight-forwarder business in the hands of only 
three companies. The last such statement in our possession covering the 3 
months ending September 1955 indicates that approximately 60 percent of the 
total freight-forwarder revenue and 57 percent by tonnage was handled by 
3 companies. These percentages would be even higher if the ownership, control, 
or interest of one freight forwarder by another were included. 

We have no quarrel with the present concentration, but the fact it is as high 
as it is makes us most apprehensive of the effects of Senate bill 3865, if enacted, 
and therefore we believe the bill should not be approved. 


S. 3366 


This bill seems to be an expansion of the theory that a freight forwarder is a 
common carrier in his relationships with underlying carriers. We do not 
subscribe to this theory. While we agree his relationships with the general 
public are similar in making available selective transportation service, any 
legislation which attempts to further grant the freight forwarders privileges 
of an actual carrier in relation with the underlying carriers, in our opinion, is 
not conducive to a sound, healthy transportation system. 

If the freight-forwarding industry, as a consolidator and distributor, is per- 
mitted the right of contractual relationships with the railroads on piggyback 
service, it would be a steppingstone and invite the establishment of similar 
arrangements on railroad traffic handled in freight cars. In our opinion, this 
would have a detrimental effect on the general public’s railroad transportation 
bill. 

In reviewing the Interstate Commerce Commission’s 69th Annual Report, we 
note recommendations concerning changes in section 409 which would further 
restrict the existing contractual relationships between the freight forwarders 
and common carriers by motor vehicles. This proposed bill carries none of the 
restrictions now contained in section 409, which restrictions apparently are not 
adequate in the opinion of the Interstate Commerce Commission to preserve the 
public interest. 

The piggyback service is in its infancy. We believe that it has a basic, 
inherent potential in reducing transportation costs and improving transportation 
service, both from the standpoint of the railroads and the shippers. It is cur 
opinion that these inherent advantages in cost and service will not have been 
realized until they reflect themselves in the form of lower transportation cost or 
improved service to the shipper who pays the transportation bill. Approving 
legislation permitting contractual rate relationships between the freight-ior- 
warding industry and the railroads will not produce lower rates or better 
service for the public but will set the forwarder up in a preferred position to 
control traffic and force the public to patronize the consolidator rather than 
dealing with the actual carrier directly. 


8. 3367 


Ownership of a railroad, motor, or water carrier by a forwarder, or by any- 
one, is not per se objectionable; however, we are apprehensive of the difficulties 
that would develop unless some provision be explicitly stipulated in the law 
whereby rates or charges applicable to a freight forwarder utilizing the service 
of a carrier which he owned would be available to all shippers, consolidators or 
other freight forwarders, tendering to that carrier merchandise to be trans- 
ported under like conditions. 

Freight forwarders now enjoy special rates or concessions compared with 
other shippers, under section 409 of part IV of the Interstate Commerce Act. 
The changes proposed in Senate bill 3366 would enlarge these privileges in 
conjunction with piggyback movement. In our opinion, it is logical to assume 
that ownership of carriers, subject to parts I, II, and III, by a freight forwarding 
company could be the means of further enlarging these privileges. We believe 
that the desire to own these carriers is not premised on the advantage of eco- 
nomic ownership per se, but as a means of obtaining additional rate or service 
concessions not available to the shipping public. 

In studying the specific language of this bill and comparing it with compara- 
ble provisions of other parts of the act, it is noted that the Commission is not 
herein authorized to deny a proposed transaction upon finding that it would 
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unduly restrain competition. It is our belief that such a clause would be proper 
but would defeat the purpose of the entire bill; for we doubt if ownership of a 
common carrier by a forwarder could exist without unduly restraining com- 
petition. 

It is for these reasons that we appear in opposition to this bill. 


CONCLUSION 


Today there is much discussion and concern about the so-called small ship- 
ment problem. Rates on less-than-carload and less-than-truckload traffic have 
increased appreciably, but service has deteriorated severely. Efforts to trans- 
form, through consolidations, less-than-carload and less-than-truckload shy, 
ments into carload or truckload shipments are extremely popular. The freight 
forwarder as a consolidater has contributed much to this. However, the real 
solution to the small shipment problem must be based on sound economics of 
transportation. In our opinion, we do not solve the small shipment problem 
by bringing into the transportation picture a third party, such as a freight 
forwarder, unless he can perform a basic economic function that reduces the 
cost or improves the service to the individual or company who pays the trans- 
portation bill, and unless this can be accomplished in a manner not detrimental 
to the underlying transportation carriers. Furthermore, the profit the freight 
forwarder receives for accomplishing this must be derived from his efficient 
operation under published rates and not through special privileges and con- 
cessions. 

We do not solve the small shipment problem if the underlying carriers’ 
revenues are depleted through contractual arrangements, and there is a need 
to make up this lost revenue in the overall rate structure the general public pays. 

Restricting competition as proposed in Senate bill 3365: authorizing freight 
forwarder’s ownership of carriers, subject to parts I, II, or III of the Interstate 
Commerce Commission Act, as proposed in Senate bill 3367: or having special 
contract rates with railroads on piggyback service as proposed in Senate bill 
3366, in our opinion are not steps toward the sound solution of the small ship- 
ment problem, nor are they consistent with a sound national transportation 
policy. 

Thank you for this opportunity of appearing before you. 





AIRCRAFT INDUSTRIES ASSOCIATION OF AMERICA, INC., 
Washington 5, D. C., April 17, 1956. 
Hon. GreorGE A. SMATHERS, 
United States Senate, 
Washington 25, D. C. 

DEAR SENATOR SMATHERS: Enclosed is a copy of our statement in connection 
with Senate bills 3365, 3366, and 3367. In this statement we have endeavored 
to avoid repetition and to submit data which we believe will be helpful to your 
committee in determining its course. 

One definite question during the hearing was directed to the representative 
of the eastern railroads, and it seemed to me the answer supplied was incom- 
plete. The question went to this point, namely, that if the railroads could 
make substantial reductions in the transportation of loaded motor vehicles for 
motor common carriers, why could not they also do as much for the forwarders ? 
We have attempted to answer this question and we believe we have thrown 
some light on this subject. We have shown that if charges of common carriers 
are based on the earnings they receive in the division of through rates, the re- 
sult would be disastrous. 

May I compliment you on the conduct of committee hearings in connection 
with these bills. The searching questions of yourself and of the committee 
members were most satisfactory to those of us sitting in these hearings as 
listeners. 

Very truly yours, 
Harry R. Brasnear, 
Director, Traffic Service. 
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STATEMENT BY HARRY R. BRASHEAR IN BEHALF OF THE AIRCRAFT INDUSTRIES ASSO- 
CIATION OF AMERICA, INC., ON A BILL (8S. 3865) To AMEND SECTION 410 OF THE 
INTERSTATE COMMELCE AcT, To CHANGE REQUIREMENTS FOR OBTAINING A 
FREIGHT FORWARDER PERMIT; A BILL (S. 3366) To AMEND SECTION 409 OF THE 
INTERSTATE COMMERCE Act To AUTHORIZE CONTRACTS BETWEEN FREIGHT For- 
WARDERS AND RAILROADS FOR THE MOVEMENT OF TRAILERS ON FLAT CARS; AND 
A Bitt (8S. 3367) To AMEND SEcTION 411 OF THE INTERSTATE COMMERCE ACT 
With RESPECT TO RELATIONS BETWEEN FREIGHT FORWARDERS AND OTHER COM- 
MON CARRIERS 


This statement is made in behalf of members of the Aircraft Industries Asso- 
ciation, a trade organization. Its membership is comprised of manufacturers of 
aircraft, engines, propellers, and various parts of aircraft. The work of the 
traffic service of this association is directed to a continuous search for efficient 
low-cost transportation in the movement of raw materials and parts entering 
into the construction of aircraft. The effort is one of many made by the industry 
to hold down the cost of building aircraft, a very large proportion of which goes 
to the United States Government. 

Members of this association are extensive users of all the various transportation 
services available, including that of freight forwarders.. These members are 
opposed to all of these bills; particularly is 8S. 3366 objectionable because it would 
permit forwarders and railroads to agree among themselves upon the transporta- 
tion charges which forwarders would pay railroads for transporting freight “in 
or on trailers or other containers.” 

The prime objective of the forwarders in this bill is to secure for themselves 
substantially reduced charges on their shipments which the common carriers 
by rail, highway, and water, transport. Our objections to this result go to two 
phases—first, that any substantial reduction in charges thus secured must be 
made up by an increase in the transportation charges imposed on all freight 
which our members must pay directly to the common carriers performing service 
for them and, second, that the reduction sought will create unjust discrimina- 
tion and undue preference and prejudice. 

With respect to the first of these objections, we note that the effect of reductions 
upon carrier revenues have been developed in detail in statements heretofore 
made to your committee by the eastern railroads, by the motor carriers, and 
by the National Industrial Traffic League. In addition to this, the excellent 
statement by Mr. Fred Tolan has contributed much to the information accumu- 
lated in this hearing. None of this need be repeated here. We do wish to point 
out without repetition the evils of a program for such reductions. 

The Railway Express Agency, which is the nationwide corporation organized 
to carry on the express business of the railroads of the United States, occupies 
a position with respect to the railroads and to the public more nearly akin re 
that of the forwarders than any other organization. Some 3 years ago, the 
Express Agency sought an increase in express rates. In Er parte 185, Increased 
Erpress Rates and Charges, decided July 20, 1958, and reported in 289 I, C. C. 249, 
the Commission at page 250, 251, in discussing the Railway Express Agency said: 

“Its traffic declined from 231,464,000 to 77,685,000 less-than-carload-lot ship- 
ments and from 16,692 to 12,894 carload-lot shipments, its employees from 82,679 
to 44,546, its revenue from $433,626,000 to $325,538,000, and the express portion 
of the passenger train deficit of class I railroads increased from $83,106,000 to 
$92,482,000.” 

More than anything else the enormous passenger deficit (exceeding $600 
million) has contributed to the successive freight rate increases which the 
Commission in the past 10 vears has authorized. To this large deficit the 
Railway Express Agency, as noted above, contributed $92,482,000. In a recent 
petition for a T-percent increase, dated February 38 of this year and filed by the 
Railvay Exrress Agency, the agency said: 

“The Commission, by order and report in Ex parte 185 (289 I. C. C. 249), de- 
cided July 20, 1953, granted increases in express rates and charges averaging 
about 15 percent. The increased rates became effective August 20, 1953. This 
relief was less than petitioned for and did not fully cover expenses of the agency 
and the express service costs of the railroads and did not put the express business 
on a self-sustaining basis.” 

In this same February 3 petition the agency said at page 6 that the increases 
sought “will not in themselves yield revenues sufficient to cover the additional 
annual expenses.” It then proceeded to say that the additional revenne was 
anticipated from an increase in the volume of traffic. If this volume fails to 


FREIGHT FORWARDER LEGISLATION 117 


materinlize, and there is every reason to believe from our own investigations that 
deficits from the Railway Express Agency rather than increases in tonnage will 
result, the railroads will rely on more increases in freight rates to make up the 
deficit. It is most diligently urged that the freight forwarder be not placed in 
the position to build up the large deficits in railway-operating revenues which 
have been experienced in connection with express operations, 

The second basis for our objections is the discrimination and undue preference 
and prejudice which will be created by operations conducted under the provisions 
of S. 3866, It has been clearly demonstrated that in the accumulation of small 
shipments into carload consignments the forwarder performs the same service as 
{wo or more shippers who agree among themselves to consolidate their shipments 
into carloads. It is urged and properly so that this situation determines the 
necessity for no lower rates to forwarders than to shippers and this has been 
the fundamental objective of Congress in the enactment of part IV of the 
Tnterstate Commerce Act. 

While it might be contended that those railroads which handle truckloads for 
motor carriers in the so-called piggyback service should charge the forwarders 
no more than they charge the motor carriers, there arises here an element in the 
making of rates which if disturbed might well prove to be disastrous. The 
charges assessed motor carriers by the railroads for this piggyback service are 
essentially charges in the nature of divisions of through rates. This can well be 
illustrated by a simple example. The Burlington Railroad owns rails which 
extend from Chicago to Denver and in hauling freight between those two points 
that railroad restricts the transportation to its own line. On the other hand the 
Northwestern Railroad with rails extending from Chicago to Omaha, does not 
reach Denver with its own rails. The Union Pacifie with its rails from Omaha 
to Denver, does not reach Chicago. It is perfectly plain then that if the North- 
western and Union Pacific, jointly, wish to compete with the Burlington in haul- 
ing freight from Chicago to Denver, they must charge no higher than the through 
surlington rates. The first-class rate from Chicago to Omaha is $2.76 per 100 
pounds. From Omaha to Denver it is $2.97. If on a shipment moving over the 
Northwestern and Union Pacifie this combination of rates were chareved, the 
total would be $5.78. The Burlington rate, however, from Chicago to Denver is 
$4.27. It therefore becomes necessary for the Northwestern and the Union 
Pacific to shrink what would be their combination of rates, $1.46 per 100 pornds, 
and their local revenues to and from Omaha as compared with their local rates 
must be shrunk accordingly. The Commission recognized the propriety of throuch 
rates less than a combination of local rates. If the Northwestern and the 
Union Pacific reduced their rates to and from Omaha to equalize the through 
Chicazo-Denver rate, a hasis would he set in motion for a reduction in the 
Chicago-Denver rate. For these reasons the Commission for a long period of 
time has declined to consider carrier earnings in the division of through rates 
as a basis for determining the level of local rates to be charged to the public. 
From this it must be plain that so long as the railroads haul in piggyback service 
the trucks of motor carriers and assess charges on a divisional basis, these 
charges must never be employed to determine the rates to be charged the public 
or the freight forwarders. 

Forwarder operation will endure as a valuable service to the public only 
so long as it imposes no burden on the public. Its existence as a third party 
between the shipper and the carrier and as one entitled to a profit, is justified 
so long as it operates as it was originally conceived to operate, namely, on the 
margin between the carload and less-carload rates. On the other hand if the 
forwarder cannot compete for the available traflie while paying to the carriers 
the carload rates, it becomes plain that other services exist which are adequate 
and available and forwarder service is then no longer necessary. Under such 
conditions it becomes unreasonable to burden traffic generally by permitting for- 
warders to pay carriers less than the published rates. 

S. 3365 will eliminate section 410 (() from the Interstate Commerce Act. 
Much has been said in opposition to this proposal and these observations will 
not here be repeated. We object because the proposal is fundamentally sub- 
versive of the free-enterprise principle. 

S. 3367 would amend section 411 (a) of the Interstate Commerce Act by 
permitting forwarders to acquire common carriers. That forwarders under the 
change proposed would acquire a substantial or controlling interest in railroads, 
we think is highly improbable. It is also improbable that forwarders desire to 
purchase motor carriers in order to suppress motor-carrier competition. Neither 
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do we think that forwarders desire to purchase motor carriers as an investment 
for the purpose of securing attractive dividends. We do think, that by control- 
ling the policy of a motor carrier which transports a large forwarder tonnage, 
the forwarder-owner by such control creates a most undesirable situation, one 
which Congress definitely intended to prohibit. It is only necessary to observe 
that under such conditions the motor carrier would be under the most pro- 
nouneed pressure to establish rates which would essentially be in the interest of 
the owner-forwarder and not in the interest of the motor carrier or the public. 
If the right of a carrier to purchase a forwarder creates unjust and undue dis- 
crimination (a situation of which we are not cognizant), the discrimination 
should be removed by taking away this power from the carrier. 

Approval of all of these bills, namely S. 3365, S. 3366, and S. 3367, should, we 
respectfully submit, be denied by your committee. 





STATEMENT OF J. M. Copy, GENERAL TRAFFIC MANAGER, BUTLER Bros., CHICAGO, ILL., 
IN OPPOSITION TO S. 3365, S. 3366, AND S. 3367 


My name is J. M. Cody. I am general traffic manager of Butler Bros. Butler 
Bros. are national distributors of variety store merchandise, operating through 
more than 2,400 independent variety stores, known as Ben Franklin Stores. 

I appear here to state the opposition of my company to the provisions of S. 
3365, S. 3366 and S. 3367, all relating to the regulation of freight forwarders under 
the Interstate Commerce Act. 

Some of these bills are ones on which there undoubtedly can and will be a 
diversity of opinion between shippers and forwarders. Weighing all elements 
of these bills, it is our opinion that they would not be in the best interest of 
industry and the general public. 

It is the policy of our company to interchange ideas and information concern- 
ing traffic and transportation matters; to cooperate with the Interstate Com- 
merce Commission and other regulatory bodies, both Federal and State, and 
transportation companies, in developing a thorough understanding by the public, 
the carriers and the National and State Governments of the transportation re- 
quirements of industry. 

Senate bill 3365, to amend section 410 of the Interstate Commerce Act, to 
change the requirements for obtaining a freight forwarder permit. 

Section 410 presently contains licensing provisions applicable to freight for- 
Wwarders much the same as those required under part II of the act governing 
the issuance of permits to contract carriers by motor vehicle. 

Since freight forwarders have limited the scope of their operations by not pro- 
viding service to all points, or in their rate levels, Congress has rejected all pro- 
posed legislation that would unduly restrict the opening up of a new service 
by anyone ready, willing, and able to provide such a new consolidatiton service. 

My company, in serving independent retail merchants in all 48 States, utilizes 
the facilities of all forms of transportation and all are needed. The rail less- 
than-carload service in many cases is too slow and subject to restrictive mini- 
mum charges. The motor carriers go everywhere but only through the medium 
of connecting carriers that too often have so many rate restrictions that it makes 
them difficult to use for long hauls. The freight forwarder by their own actions 
are limited in their scope, and in their rate levels. 

One governmental agency, handling parcels only, goes everywhere but is 
severely restricted by size and weight limitations that are almost impossible of 
interpretation. 

The Railway Express Co. service is a merchandise service. Its chief advantage 
is that it goes to many towns, and fast, but the cost factor limits its use. 

I want to emphasize that all these forms of transport are important to us and 
are used by my company in the day by day conduct of its business. 

We believe that since the freight forwarder provides no new service, merely 
using the facilities of the underlying carrier, he should not be given a monopoly 
on the less-than-carload business of this country. 

In our opinion this bill would give congressional sanction to present forwarder 
establishments of such a monopoly. No new transportation service involving 
consolidation or distribution of freight, however economical or efficient, could 
he established since it would be competitive with existing forwarder rights. I 
am sure this committee would not look with favor on a bill prohibiting an indi- 
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vidual from opening a variety store because such a store would be in competition 
with an existing chainstore. 

S. 3366 permits forwarders to enter into contract rates with rail carriers on 
piggyback service, 

The one distinctive characteristic of forwarders which existed at the time of 
their first regulation and remains today is their dual character, operating on the 
one hand, in the relation of common carrier to their own shippers, on ‘the other 
hand, as shippers utilizing the service of the underlyng common carriers. 

Such a contract basis as here proposed is contrary to the whole scheme of 
for-hire carrier regulation. The national transportation policy or the public 
interest cannot possibly be furthered by permitting members of one agency to 
obtain transportation service performed by the members of another agency 
unless the tariff rates are open to all who use the latter service. 

The Interstate Commerce Commission expressed it tersely in its docket 29493 
when it said: 

“When forwarders operate under agreements in the handling of terminal 
to terminal traffic by which they obtain transportation from motor common 
carriers at compensation less than would accrue under the tariff rates of the 
latter, they depart from their proper sphere as transportation agencies, and 
are improperly invading the recognized field of other carriers. This is contrary 
to the national transportation policy.” 

In the 1950 amendment of section 409, S. 2113, Silst Congress. Section 409 
was revised permitting a contract basis of rates between forwarders and com- 
mon motor carriers under certain conditions. Testimony in cases before the 
commission indicates that in some cases this has resulted in reducing the under- 
lying carriers’ revenues to the extent that rate increases were required on other 
traffic. Proceedings of a general scope on this subject are now before the 
commission. 

If trailer-on-flatear service is desirable—and we feel it is a desirable service— 
it can be put into effect on a tariff rate basis immediately. This service should 
however be available to all shippers at the same tariff rates under like conditions. 

We strongly urge that the contract rate basis be not extended to railroads. 

If a freight forwarder is a shipper subject to all the requirements of any 
regular shipper, without any privileges of contract rates or concurrences, and 
subject to the same competitive conditions as are all other shippers, then we 
see no objections to 8. 3367. 

If competition with freight forwarders is to be proh bited, rate contracts 
permitted, plus ownership and control of the underlying carrier then we might 
as well turn all transportation over to the freight forwarder and say, “into 
thy hands we commit our future.” 

I for one am not willing to do this. 





STATEMENT BY A. A. Fow Ler, JR., VICE PRESIDENT INDIANAPOLIS-KANSAS CITY 
Moror Express Co. 


Mr. Chairman and gentlemen of the committee, my name is A. A. Fowler, Jr., 
and I am vice president of the Indianapolis-Kansas City Motor Express Co.. with 
headquarters at 1700 West Ninth Street, Kansas City, Mo. Our company 
is a common carrier of general commodities under a certificate (Docket MC-— 
107511) issued by the Interstate Commerce Commission. 

We wish to register our opposition to S. 3366 which seeks to amend subsec- 
tion (a) of section 409 of the Interstate Commerce Act; it proposes to permit 
freight forwarders and railroads to enter into contracts involving transportation 
of trailers on flatears. 

We also oppose S. 3367 which would amend section 411 of the act so that 
freight forwarders would be authorized to acquire common carriers subject to 
part I and II of the act. 

Our company is in competition with great numbers of motor carriers, rail- 
roads, and freight forwarders in the solicitation of freight offered by the numer- 
ous shippers in the territory we serve: This freight is of tremendous importance 
to our company and anything which adversely affects the volume or pricing of 
this traffic is of great concern to us. Any change in legislation which affects our 
operation is of important concern to the company. It is our earnest belief that 
both bills will affect us seriously and to our great detriment. 
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Prior to enactment of the Motor Carrier Act, we, along with other over-the- 
road carriers, had entered into private rate agreements with shippers of all 
types, including forwarders. These rates, being private arrangements, were not 
published nor open to all the public. When the act became effective motor com- 
mon carriers published their rates, filed them with the Commission ; however, to 
safeguard their relations with the forwarders, the motor carriers adopted a new 
plan of tiling proportional rates for this service. Accordingly ,on this traffic 
there was established a departure from the law and requirements affecting all 
other common carrier-shipper rate relationships. 

The Commission, inquiring into the status of this motor-forwarder relation, 
concluded the proportional rates were unlawful; immediately court procedure 
followed. The effect of the Commission’s findings, however, was postponed and 
ultimately, in 1942, the Forwarder Act, part IV, was passed, and assembly and 
distribution rates were authorized between motor carriers and forwarders, by 
section 408 of the law. The forwarders, however, sought from Congress, for 
line-haul transportation the same concession rates as were available under the 
assembly and distribution provision of section 408. It was not, however, until 
1950 that the statute was so amended as to permit contracts or hidden rate 
agreements between motor common ecarriers and forwarders. 

The provisions of section 409 have not worked in the public interest, nor have 
they worked in the interest of the motor carriers generally who have partici- 
pated in the rate arrangements thus provided. Moreover, it is seriously doubt- 
ful if shippers other than those using forwarder services have been equitably 
treated by virtue of the practices inevitably flowing from the terms of this 
section. And the Interstate Commerce Commission in its 1955 annual report 
recently expressed great difficulty in administering section 409 and in achieving 
for shippers and carriers the congressional objectives of the national transpor- 
tation policy. So great is the difficulty encountered that in that report they 
recommend amendment of the section. 

We emphatically believe that most objective observers of transportation will 
agree that what has proved a failure in the regulation of motor-forwarder rela- 
tions will likewise prove a failure in rail-forwarder relations, and it is certainly 
to be expected that difficulties arising from permitting contract arrangements 
between railroads and forwarders in piggyback service will appear inevitably 
in ultimate relations between these two agencies in rail boxcars. It is only 
another legislative step that will be required to induce the Congress to grant 
the same rate concessions on boxcar traffic that is here sought on piggyback 
services. 

Passing on to §. 3367, we wish to point out that motor carriers generally con- 
sistently oppose railroad effort to secure operating authorities over the highways. 
It is the contention of our industry that no service, other than one which is 
auxiliary to or supplemental of their own railroad operations, should be granted. 
With railroads authorized to own and control forwarders, as the situation is 
today, with the addition that forwarders be permitted to own and control motor 
earriers—as is here sought—we would soon find the railroads owning trucklines 
rendering service totally unrelated to their railroad service, and owning for- 
warders in competition with both. 

That this Nation now enjoys the finest transportation system in the world is 
generally recognized and no doubt much of the credit for this is due to the 
adoption by the Congress of the philosophy set forth in the Panama Canal Act. 
We believe that the public interest will best be served by having each mode of 
transportation devote its energies in its own field rather than to have monopolies 
take over all the varying types of carriers. 

I heard the testimony offered by witnesses Ott, Carpi, Lawrence, and McBride 
and wish to avoid matters covered by them. Iam in accord with the views they 
have expressed on these bills and adopt those views as my own. I consider these 
views sound, adequate, and eminently in the public interest. 

In view of the foregoing, I urge that the committee report unfavorably on 
these bills, and that if any change in legislation is recommended, it will be in 
the direction of strengthening the statute in those provisions which these bills 
would obviously weaken. 


STATEMENT OF THOMAS J. HOGAN, ASSISTANT TO THE EXECUTIVE VICE PRESIDENT 
EASTERN Moror Express, INc., TERRE Haute, IND., ON S. 3366 aNp S. 3367 


> 


Eastern Motor Express, Inc., with general offices at Terre Haute Ind. is a 
motor common carrier of general commodities authorized to operate in inter- 
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state commerce under certificate MC—106943 and subs thereunder. Its opera- 
tions between Chicago. St. Louis, New York, Philadelphia, and Baltimore and 
intermediate points produced a gross revenue in excess of $20 million for the 
year 1955. 

I am authorized to submit, in behalf of Eastern Motor Express, Inc., this 
statement in opposition to the amendments to Interstate Commerce Act proposed 
in S. 3866 and S. 3367. 

S. 3366 


At present, motor common carriers of general commodities and the freight 
forwarders are highly competitive insofar as less-than-truckload, or less-than- 
carload quantities are concerned, but only between large cities, such as in our 
operation between New York and Philadelphia on the one hand and, on the 
other, Chicago and St. Louis. Forwarders are not competitive to and from 
small cities and towns, such as in our operation, Terre Haute, Ind. This lack 
of competition in the small center evolves from the rate structure of the for- 
warder which, through various devices, such as a rate freeze at first class, 
addition of arbitraries, renders use of forwarder service prohibitive for the 
small town shipper. 

Should 8S. 3366 be adopted, 1 of 2 results must follow: 

1, No benefit from the bettered position of the forwarders will be passed 
on to the shipping public. 

2. Forwarder rates on less-than-truckload traffic between key points will 
be reduced, or more likely such rates on desirable high rated traffic will 
be reduced. 

If the first result should follow, S. 3366 would represent little more than a 
raid on rail revenues. 

If the second result followed, competing motor carriers would have no choice 
but to meet such rates. Terminal facilities and equipment, expanded to 
handle both the traflic of the small town and the key point could not exist on 
the traffic of the former above. In recouping losses in revenue accruing from 
such reduction, only two sources would be available; increased rates on less- 
than-truckload traffic to and from the small town and truckload traffic, includ- 
ing agricultural products. Through the mandates of Congress in the act and 
the wise administration of the Commission created by the Congress to administer 
those mandates, the forwarder rate structure is the only structure containing 
a “big town” and a “little town” scale. The general transportation rate struc- 
ture should not be further contaminated by its projection into motor carrier 
ratemaking. 

Forwarders, insofar as rail and motor carriers are concerned, represent large 
shippers between key points, who will, for an added and substantial charge, 
reconsign any shipment beyond the break bulk point. 

In such premises the proposed amendment could as consistently be proposed 
as an amendment to section 22 of the act. 


8. 3367 


Consistent in the whole scheme of interstate commerce administration and 
developed by the Congress and dating from the Panama Canal Act, is the in- 
dependent ownership, control, and operation of the competing forms of trans- 
portation. In our mind. unfortunate was one of the very few exceptions per- 
mitting control of a freight forwarder by carrier subject to other parts of 
the act. 

A review of the tremendous and varied transportation service available to 
the American economy, unrivaled in the world, is conclusive testimony to the 
wisdom of that policy. Your committee is entirely familiar with the abuses 
that have arisen from common ownership, including the “fighting” ships, the 
travesty of the Great Lakes operations by rail interest. At some future date, 
when people generally accept physicians who operate mortuaries as a sideline, 
human nature may Well have progressed to the extent that interest vested with 
control of two competing forms of transportation can be expected in the mutual 
course of things to submerge their selfish interest to the common and public 
good. However, the relative recent past of the transportation industry does 
not indicate the dawn of such a day. 

We have heard the testimony of our industry representatives and adopt and 
concur in their statements. We further concur in the testimony of Eastern 
Railroad witness Carpi and concur in his statements insofar as S. 3366 is con- 
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cerned, and aiso concur in his statement as to S. 3367, insofar as such state- 
ment opposes ownership of other forms of carriers by freight forwarders. 

Your rejection of S. 3366 and S. 3367 is respectfully urged. It is regretted 
that consideration cannot be directed to the elimination of section 409 of the 
act in its entirety. 





STATEMENT OF ALEXANDER MARKOWITZ, VICE PRESIDENT AND GENERAL TRAFFIC 
MANAGER, HELM’s Express, INC., PITTSBURGH, PA., IN OPPOSITION TO SENATE 
Bits 3366 AND 3367, 84TH CONGRESS, 2D SESSION 


This is a bill to amend section 409 of the Interstate Commerce Act, to permit 
freight forwarders subject to part IV of the Interstate Commerce Act to enter 
into contracts with railroads to make use of trailer on flat car and container 
facilities furnished by the railroads without observing the published tariff pro- 
visions of the railroads filed with the Interstate Commerce Commission under part 
I of the Interstate Commerce Act, for the lading transported in such service or in 
those tariffs filed in a similar manner, open to the public, which the freight for- 
warders now enjoy, and designated as ‘“‘all commodity” rates. These rates which 
apply on mixtures of articles, that include nearly all merchandise traffic may also 
be combined with other articles rated lower at their respective lower carload rates 
under the provisions of so-called streamlined rule 10, which is published in the 
rail uniform classification, prescribed by the Intrestate Commerce Commission. 

Such rates have been depressed further by motor carrier competition, including 
co-called captive carriers, that are motor carriers but whose certificates or per- 
mits confine them to the handling of freight forwarder traffic. The freight for- 
warders in turn contract with these captive carriers and others who compete with 
them at rates far below those normally offered to the public, for distances of 450 
miles or less. Upon complaint of Eastern Central Motor Carriers Association, 
Inc., of Akron, Ohio, a tariff publishing agent for the motor carriers, the Commis- 
sion has also entered into an investigation in MCC1331 of the rates charged by 
motor carriers on freight forwarder traffic for distances beyond 450 miles, and in 
No. 31006 of depressed rail rates maintained on this type of business. After find- 
ing that the rates assailed in No. MCC-1331 were unreasonably low, and that the 
rule 10 provision referred to in No. 31006 should be canceled the Commission post- 
poned the effective date of its order in the former and reopened the latter pro- 
ceeding for hearing. 

The Commission also has before it for consideration a proceeding on its own 
motion, investigating the lawfulness and reasonableness of the provisions of the 
contracts between motor carriers, including these captive carriers and freight 
forwarders for distances of less than 450 miles. No hearings have been held in 
that matter, and the forwarders have challenged the Commission’s authority to 
conduct such an investigation under present law. The Commission has also re- 
quested the Congress in its 69th annual report to provide new legislation to clarify 
this right of investigation. It is in these circumstances that the forwarders now 
come before you in this latest effort to change their status to that of a full-fledged 
common carrier, for all practical purposes, without amending the Interstate Com- 
merce Act to give them that status. Coupled with their proposal in S. 3367 to 
amend section 411 of the Interstate Commerce Act to permit them to acquire, 
own, and operate motor, rail, and water carriers, the forwarders would by the 
passage of these two measures be in a position to dominate, control, and even 
monopolize the transportation business, an ambition they have long envisioned. 
Instead of the freight forwarder having the historic role allotted to it in the 
transportation field, of a shipper in its relationship to the carrier whose services 
it employs, it would in effect become the shipper, the carrier and the forwarder, 
a lucrative role for it, but one which would set entirely against the public 
interest. By its ability if the instant legislation were passed, to contract with the 
underlying carriers as well, it would have for itself a special privilege not avail- 
able to other shippers, to depart from the terms of the published tariffs open to all, 
and be in a position to create and multiply the preference and prejudice which 
the Interstate Commerce Act, in all its parts, specifically forbids. 

The history of the freight forwarder from its beginning has been that of 
building its power to control and dominate the merchandise traffic movement 
throughout the United States. After being declared a shipper by the United 
States Supreme Court in the early twenties, it interpreted the terms of the 
Motor Carrier Act, 1935, when passed, in its own interest and in disregard of 
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the specific statutes enacted by Congress. When once more the Supreme Court 
ruled their activities unlawful, they took refuge in the cloak of the legislation 
which is now part IV of the Interstate Commerce Act, by which their previously 
lawful acts were made unlawful for the future, with specified limitations on 
their activities under regulation. They have continued to seek from the Congress 
new ways and means to maintain their dual role as shippers and carriers at 
the same time seeking the protection of the Interstate Commerce Act, to nego- 
tiate with the carriers, and freedom from its provisions, when that best suited 
their purposes. Now they propose by means of this legislation to take over all 
of the functions of the carriers, to dictate, control, and dominate their rates 
and policies, and to enter into private negotiations with the carriers for con- 
tracts which are not available to shippers generally. The proposed legislation 
presents a genuine threat of the monopoly control of the movement of mer- 
chandise freight in this country, under their banner. One of the freight for- 
warding companies petitioning the Congress for this legislation is a subsidiary 
of an organization known as United States Freight Co. By this legislation they 
might easily become exactly that, namely, the controlling and dominating factor 
of the merchandise freight movement. Surely Congress does not desire to 
legislate for the promotion of such monopoly. By passage of S. 3367 in addition 
to that proposed in 8. 3366, they would be in control of certificates and permits 
of motor and contract carriers, certificates of public convenience and necessity 
granted to railroads, permits and certificates granted to water lines, and ex- 
empt from regulation under specific exemptions laid down in the Interstate 
Commerce Act, as well as holders of permits to operate as freight forwarders. 
Surely the Congress does not intend that anyone engaged in the transportation 
business should be possessed of such great power over the public business of 
transportation as proposed passage of these two bills sponsored by the for- 
warders would suggest. The national transportation policy would be specifi- 
cally violated and soon enough the Department of Justice would find itself in 
the distressing position of preparing an indictment for violation of the antitrust 
laws, while being faced with specific legislation by the Congress as sought here 
to make such combinations lawful. The public is best served by competing trans- 
portation agencies, with motor carriers, freight forwarders, rail, water, and air 
lines, in independent hands, each free to develop their own inherent advantages. 
The dream of domination of transportation has raised its ugly head on many 
occasions in many quarters. This is the latest in a series of such attempts. 
Congress must reject such a philosophy as is contained in these two dangerous 
proposals. 

With respect to S. 3366, in particular, the Interstate Commerce Commission 
in No. 31375, “Movement of Highway Trailers by Rail’ decided July 30, 1954, 
heard all interested parties in argument and statements submitted with respect 
to the service popularly known as “piggyback,” to decide certain legal questions 
which had been raised by each interested form of transportation, including 
the freight forwarders. Among these questions pertinent to this legislation, are 
the following: 

Question 6 (sheet 20): “May a railroad engage in performing trailer on flat 
car service under joint rate arrangements with some motor common Carriers 
refuse to establish such arrangements with other motor common carriers equally 
eligible under the law to participate in such arrangements?” 

Answer (by the Commission): ‘Section 216 (¢c) of the act authorizes the 
establishment of joint rates between motor carriers, on the one hand, and rail 
and water carriers on the other. That provision is not mandatory, however, but 
merely permissive. While it provides that motor carriers may enter into such 
rates with rail and water carriers, it does not require their establishment; and 
the provisions of section 3 (4) of the act, prohibiting discrimination as between 
connecting carriers, has no application to carriers subject to part II of the act. 
This question therefore must be answered in the affirmative. Compare the 
finding in the ‘Peninsula case’ (Peninsula T'ruck Lines Inc. v. Puget Sound Navi- 
gation Co., 292 I. C. C. 157).” 

Thus although rail lines are left free to establish or withhold such services 
for motor carriers the freight forwarders urge the Congress to compel them, 
with respect to their activities. It might be indicated here that the Pennsylvania 
Railroad has indicated to the freight forwarders that it is willing to experiment 
with the substitution of trailer on flat car service for ordinary box car service 
in the New York metropolitan area, to alleviate equipment problems and reduce 
operating expense to the railroads, under published tariffs on which freight 
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forwarder traffic is now shipped. Under the legislation here proposed, the 
railroad would not only furnish the trailer on flat car service to the freight 
forwarder, but would also enter into secret agreements with respect to the 
compensation charged. (Comment ours.) 

Question 8 (sheet 24): “May a railroad, under the provisions of the tariffs 
duly published and filed by it, but without any authority under part II, trans- 
port freight Jaden trailers on flat ears, the trailers having a prior and/or sub- 
sequent movement in freight forwarder service?” 

Answer (by the Commission) : “In its relations with carriers by railroad, a 
freight forwarder is in many, perhaps most, respects a shipper (Chicago M. St. P. 
é P. R. R.v. Acme Fast Freight, 336 U. 8. 465, 468). Private carriers are shippers, 
and in connection with question 3 (a) above, we concluded that a railroad may, 
under xppropriate tariffs and without a motor carrier certificate, engage in the 
transportation of shippers’ trailers on flat cars. The question is answered in 
the affirmative.” 

Here the freight forwarders would be permitted to enter into secret agree- 
ments as to compensation while under identical existing provisions shippers’ 
trailers would require appropriate tariff publication by the railroad. (Comment 
ours. ) 

Question 9 (sheet 24): “May a railroad engaged in trailer on flat car service 
and a freight forwarder establish through rates and joint rates covering move- 
ment of the freight forwarders’ trailers on the railroads’ flat cars?’ 

Answer (by the Commission): “Forwarder joint rates with carriers subject 
to the act, were unlawful prior to the enactment of part 1V. Acme Fast Freight, 
Inc., common carrier application (2 M. C. C. 415, 480, 8 M. C. C. 211, 226) ; Acme 
Fast Freight, Inc. v. United States (80 F. supp. 968, affirmed per curiam, 309 U. S. 
638). When part LV was enacted, forwarder-motor joint rates were sanctioned 
temporarily by section 409 of the act in 1949, in Chicago VW. St. P. € P. R. R.v. 
Acme Fast Freight, supra, the Supreme Court observed that rail-forwarder joint 
rates were not lawful prior to the enactment of part IV and held that this dis- 
ability had not been altered by the enactment of that part. The act was amended 
in 1950 to recognize the common carrier status of forwarders (64 Stat. 1113).” 

Since September 20, 1951, forwarder joint rates of any kind have been unlawful. 
Before that date despite the pronouncements of the Commission, the Supreme 
Court and the illegality of the ‘tariffs’ that were filed by the forwarders naming 
such rates, the forwarder industry continued to defy the established regulations 
and continued to charge the joint rates which had been repeatedly declared un- 
lawful. Their propensity for interpreting the law to suit themselves, and refus- 
ing to be bound by Commission and Court decisions has been more recently 
demonstrated in their refusal to abide by the Commission’s decision in the Ex 
Parte M. C. -37 investigation dealing with commercial zones and terminal areas, 
and instituting another proceeding to prevent enforcement of the Commission’s 
prior effective order in the first such proceeding. Tailor-made laws designed to 
promote the business of freight forwarding to the detriment of other forms of 
transportation, and against the public interest are politic in its organization. 
(Comment ours.) 

Question 10 (sheet 25): “May a railroad engaged in performing trailer on 
flatcar service under joint rate arrangements with motor common carriers refuse 
to publish and file appropriate tariffs and to transport the freight-laden trailers 
of (a) contract carriers by motor vehicles, (b) private carriers by motor vehicle, 
(c) freight forwarders?” 

Answer (by the Commission): “Parts (6) and (¢c) may be discussed together, 
since the freight forwarder is in most respects a shipper, like the private carrier. 
It is not feasible to give a definite answer to these parts of the question except 
in a concrete case, where all of the relevant facts are known and disclosed of 
record. In general, however, it may be said that the answer in each case will 
depend upon whether the shipper’s request for trailer on flatcar transportation 
is a reasonable one in the particular circumstances presented. Section I (4) 
makes it the railroad’s duty to provide and furnish transportation upon reason- 
able request therefor. This provision and all other provisions of the act, which 
may bear upon the particular situation, are to be administered and enforced with 
a view ot carrying out the national transportation policy. The shipper interests 
contend that the provisions of sections 2 and 3 (1) prohibiting unjust discrimina- 
tion and undue or unreasonable preference or prejudice, preclude the railroads 
from confining this service to the motor common carriers. In our view, however, 
these provisions are applicable only to those who stand, as to the railroad, in 
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relation of shippers. The freight forwarders also invite our attention to section 
404 (c) of the act, which makes it unlawful, insofar as here pertinent, for a 
railroad to give any undue or unreasonable preference to any freight forwarder, 
or to subject any forwarder to undue or unreasonable prejudice, regardless, in 
either case, of whether or not the forwarder is controlled by the railroad. This 
section appears to have been designed, however, to guard against the railroad 
practice of undue preference or prejudice as against a forwarder controlled by it, 
on the one hand, and another forwarder or forwarders not so controlled, on the 
other.” 

By the proposed legislation, the freight forwarders propose for themselves, a 
special privilege standing in the role of their relationship to the railroad as a 
shipper, and under part IV as a carrier free to make contracts with other car- 
riers, which no other shipper may enjoy, and engage in the ratemaking activity 
between carriers, by joint rate application which the present provisions of the 
Interstate Commerce Act specifically forbid. (Comment ours.) 

Question 11 (sheet 29): “May a railroad by provisions in its tariff, make its 
trailer on flatcar service available to private carriers but not to freight for- 
warders?” 

Answer (by the Commission): “Such a provision would, in effect, make the 
railroad’s duty to accept and carry depend upon whether the consignee owns the 
goods (as in the case of a private carrier) or not (as in the case of a forwarder) 
the Supreme Court has held that a railroad may not make ownership of the goods 
tendered to it for carriage the test of its duty to receive and carry. Interstate 
Commerce Commission v. D. L. d W. R. R. (220 U. S. 235, 251 252-253). The 
answer to this question is in the negative.” 

As seen, despite the repeated pronouncements of the Commission and the 
courts, that the freight forwarder, though holding common-carrier status itself 
under certain circumstances subject to regulation under part IV has a relation- 
ship as a shipper for the underlying transportation it contracts for, from the 
railroad, motor carrier or other form of transportation it employs, since while it 
may hold the status of a common carrier, it neither owns nor operates any 
facilities for transportation. That relationship as a shipper it here desires to 
abrogate when it pleases to create by fiat what Congress would not permit directly 
when part IV was enacted to use trailer on flatcar service which it neither owns 
nor operates, by joint arrangements with carriers for all distances, a privilege 
not extended to shippers generally and presently within the managerial discre- 
tion of the carriers. By the legislation it proposes in S. 3367 it would enter the 
transportation business directly without proof of public convenience and neces- 
sity, consistency with the public interest, and in circumvention of the provisions 
of parts I, II, and III of the Interstate Commerce Act to compete with the carriers 
whose services it now employs under part LV. Nothing could be deemed more 
adverse to the public interest. The proposed legislation should therefore not be 
enacted. 





STATEMENT OF Harry C. BARRON, CHAIRMAN AND COUNSEL, EXECUTIVE COMMITTEE, 
WESTERN TRAFFIC ASSOCIATION, FOR WESTERN RAILROADS 


My name is Harry C. Barron. I am chairman and counsel of the executive 
committee, Western Traffic Association, a committee composed of the chief traffic 
officers of railroads operating in the western part of the United States. I have 
been authorized by the railroads, listed below, to file this statement in opposition 
to the enactment of S. 3365, S. 3366, and S. 3367: 


Arkansas & Louisiana Missouri Railway Co. 
The Atchison, Topeka & Santa Fe Railway Co. 
Gulf, Colorado & Santa Fe Railway Co. 
Panhandle & Santa Fe Railway Co. 
Bamberger Railroad Co. 
British Columbia Electric Railway Co., Ltd. 
Camas Prairie Railroad Co. 
Canadian National Railway Co. 
Duluth, Winnipeg & Pacific Railway Co. 
Canadian Pacific Railway Co. 
Chicago & Eastern Illinois Railroad Co. 
Chicago & Illinois Midland Railway Co. 
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Chicago & North Western Railway Co. 
Chicago, St. Paul, Minneapolis & Omaha Railway Co. 
Chicago Aurora & Elgin Railway Co. 
Chicago, Burlington & Quincy Railroad Co. 
The Colorado & Southern Railway Co. 
Fort Worth & Denver Railway Co. 
Chicago Great Western Railway Co. 
Chicago, Milwaukee, St. Paul & Pacific Railroad Co. 
Chicago North Shore & Milwaukee Railway 
Chicago, Rock Island & Pacific Railroad Co. 
The Denver & Rio Grande Western Railroad Co. 
Duluth & Northeastern Railroad Co. 
Duluth, Missabe & Iron Range Railway Co. 
Duluth, South Shore & Atlantic Railroad Co. 
Elgin, Joliet & Eastern Railway Co. 
Fort Dodge, Des Moines & Southern Railway Co. 
Great Northern Railway Co. 
The Great Western Railway Co. 
Green Bay & Western Railroad Co. 
Gulf, Mobile & Ohio Railroad Co. 
Illinois Central Railroad Co. 
Illinois Terminal Railroad Co. 
The Kansas City Southern Railway Co. 
The Arkansas Western Railway Co. 
Fort Smith & Van Buren Railway Co. 
Louisiana & Arkansas Railway Co. 
Lake Superior & Ishpeming Railroad Co. 
Litchfield & Madison Railway Co. 
Midland Valley Railroad Co. 
Kansas, Oklahoma & Gulf Railway Co. 
Oklahoma City-Ada-Atoka Railway Co. 
The Minneapolis & St. Louis Railway Co. 
Minneapolis, Anoka & Cuyuna Range Railroad Co. 
Minneapolis, Northfield & Southern Railway 
Minnesota Western Railway Co. 
Minneapolis, St. Paul & Sault Ste. Marie Railroad Co. 
Minnesota, Dakota & Western Railway Co. 
Missouri-Kansas-Texas Railroad Co. 
Beaver, Meade & Englewood Railroad Co. 
Missouri-Kansas-Texas Railroad Company of Texas 
Missouri Pacific Railroad Co. 
3rownsville & Matamoros Bridge Co. 
Doniphan, Kensett & Searcy Railway 
Missouri-Illinois Railroad Co. 
New Orleans & Lower Coast Railroad Co. 
Northern Pacific Railway Co. 
Pacific Coast R. R. Co. 
Pacific Electric Railway Co. 
Pacific Great Eastern Railway Co. 
The Pecos Valley Southern Railway Co. 
Portland Traction Co. (Portland railroad and terminal division) 
The Pullman Co. 
Quanah, Acme & Pacific Railway Co. 
St. Louis-San Francisco Railway Co. 
St. Louis, San Francisco & Texas Railway Co. 
St. Louis Southwestern Railway Co. 
Southern Pacific Co. 
Holton Inter-Urban Railway Co. 
Northwestern Pacific Railroad Co. 
Petaluma & Santa Rosa Railroad Co. 
San Diego & Arizona Eastern Railway Co. 
Sunset Railway Co. 
Texas & New Orleans Railroad Co. 
Visalia Electric Railroad Co. 
Spokane International Railroad Co. 
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Spokane, Portland & Seattle Railway Co. 
Oregon Electric Railway Co. 
Oregon Trunk Railway 
Texas & Northern Railway Co. 
The ‘lexas & Pacific Railway Co. 
Abilene & Southern Railway Co. 
The Denison & Pacific Suburban Railway Co. 
Texas-New Mexico Railway Co. 
Texas Short Line Railway Co. 
The Weatherford, Mineral Wells & Northwestern Railway Co. 
The Texas Mexican Railway Co. 
Toledo, Peoria & Western Railroad Co. 
Tremont & Gulf Railway Co. 
Union Pacific Railroad Co. 
Wabash Railroad Co. 
Waterloo, Cedar Falls & Northern Railroad 
The Western Pacific Railroad Co. 
Sacramento Northern Railway 
Tidewater Southern Railway Co. 


S. 3365.—This bill would amend section 410 of the Interstate Commerce Act by 
repealing, in its entirety, subsection (d) thereof. This subsection (d) reads as 
follows: 

“(d) The Commission shall not deny authority to engage in the whole or any 
part of the proposed service covered by any application made under this section 
solely on the ground that such service will be in competition with the service 
subject to this part performed by any other freight forwarder or freight 
forwarders.” 

The eiiect of the bill would seem to permit the Commission to find that pro- 
posed service in competition with existing service of freight forwarders would 
not be consistent with the public interest and to deny permits for such reason. 

S. 3366—This bill would amend subsection (a) of section 409 of the Inter- 
state Commerce Act by adding thereto as a separate subsection language which 
would permit freight forwarders to enter into contracts with common carriers 
by railroad governing the utilization by freight forwarders of the service and 
instrumentalities of common carriers by railroad and the compensation to be 
paid therefor, for line-haul movement of freight loaded in or on trailers or other 
containers and transported on railroad cars suitable for such use. The effect 
thereof would be to permit freight forwarders to contract with railroads with 
respect to service and charges for piggybacking of truck trailers or for the 
handling of other containers. 

S. 3867.—This bill would amend subsection (a) of section 411 of the Inter- 
state Commerce Act in its entirety so as to permit a freight forwarder to 
acquire control of one or more common carriers subject to parts I, II, or III of the 
act, through ownership of stock or otherwise. Under present section 411 (a), 
a freight forwarder is prohibited from acquiring control of carriers subject to 
parts I, II, or III (railroads, motor or water carriers). 


8. 3365 


Freight forwarders, regulated under part IV of the act, are common carriers; 
in their relations with shippers they provide for through movement in carloads 
and truckloads of less-than-carload and less-than-truckload freight. In the 
assembly and distribution of this traffic, freight forwarders use both trucks and 
railroads. Generally speaking, the railroads are used for movement of the 
consolidated shipments except for relatively short hauls. In their relations 
with the railroads, freight forwarders and shippers. This is true also of their 
relations with the trucks, but there are exceptions as provided in current legis- 
lation which will be discussed later. 

The freight forwarders are before Congress in support of legislation that may 
destroy the effect of the present exemption in section 402 (c) from regulation 
of operations of a shipper, or a group or association of shippers, in consolidating 
or distributing freight on a nonprofit basis, or operations of a warehouseman or 
other shippers’ agent, in consolidating or distributing pool cars, and place such 
operations under the jurisdiction of the Interstate Commerce Commission. If 
this campaign should be successful, the law might be so changed as to place 
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such organizations in the eategory of freight forwarders. The Commission 
might then deny such organizations the right to operate on the grounds that such 
an operation is in competition with the established freight forwarders. 

One of the specific services which the shipper organizations offer is the opera- 
tion of consolidated freight cars out of the larger cities in which less-carload 
and less-truckload shipments are loaded and moved from origin to store doors 
at destination on rates reflecting the carload rail rates, plus the cost of con- 
solidating and loading at origin, the cost of unloading and delivery at destina- 
tion, and the cost of billing, handling of claims, insurance, etc. This traffic 
is important to the western railroads, and we oppose the proposed repeal of 
section (d) as proposed in S. 3365. We likewise oppose legislation that would 
jeopardize the continuation of bona fide, nonprofit groups of shippers in the 
consolidation and distribution of their own freight. 


8. 3366 


S. 3366 is limited in terms to the rail carriage of “freight loaded in or on 
trailers or other containers and transported on cars suitable for such use.” We 
doubt that contract rates between forwarders and railroads covering so-called 
piggyback service could be confined to such traffic. What is proposed is that 
forwarders should be permitted to buy their rail transportation at contract 
rates. This question is in this bill, not only as to freight moving in piggyback 
service but also as to forwarder freight now moving by railroad in other types 
of service. This is because, under the proposed amendment, a forwarder could 
direct into piggyback service freight which is now shipped in or on freight cars. 

The proposal is sought to be justified on the principal ground that motor com- 
mon carriers are entitled to enter into joint rates with railroads providing 
piggyback service, and that unless freight forwarders are given the right te 
contract with railroads for such service, the forwarders may be put at a com- 
petitive disadvantage. Actually there are only a few railroads which pres- 
ently have any joint rates with motor carriers covering piggyback service. 
These railroads have a limited number of these joint-service arrangements. 
Of course, forwarder freight may move in such joint motor-rail service. 

S. 3366 is directly contrary to the policy of Congress as reflected in parts IT 
and IV of the Interstate Commerce Act, which deal with motor carriers and 
freight forwarders, respectively. Congress specifically authorized joint rates 
between motor carriers and railroads but refused to put freight forwarders on 
a similar basis. 

Under the present law freight forwarders must pay to the railroads published 
tariff rates. If given the right to obtain rail transportation at less than the 
published rates, the result would be a contest for the forwarder traffic by com- 
peting railroads. Freight forwarders would then be in position to secure rail 
transportation at less than tariff rates. 

The forwarders control large and important traffic. To many railroads their 
freight-forwarder tarffic is of great importance. The prospect of losing such 
traffic to another carrier would be a most serious matter. If forwarders are 
authorized to procure their rail transportation at contract rates, their economic 
bargaining power over the railroads would be so increased as to enable them 
to drive down the rates and thereby depress the revenues to the disadvantage 
of the railroads. 

Freight forwarders are not the only consolidators of small freight shipments 
which use common carrier transportation service. If they are permitted to 
obtain their transportation at unpublished negotiated rates, they will inevitably 
obtain preferences over other shippers and consolidators which are now exempt 
under section 402 (c). 

Under section 409 freight forwarders may enter into contracts with motor 
common carriers covering the compensation for motor-carrier services used. 
This is subject to a requirement that such compensation shall not be less than 
tariff rates of the motor carriers when the line-haul movements in truckload 
lots are for distances of 450 miles or more. Such contracts are subject to regu- 
lation by the Interstate Commerce Commission, but in its last annual report to 
the Congress the Commission recommended legislation which would apply the 
450-mile limitation to both less than truckloads and truckloads and place the 
burden of proof upon the parties to establish the propriety of the terms and 
conditions of such contracts. This is because the Commission has found the 
present provision for regulation of such contracts to be inadequate to enable 
it to carry out the congressional objective. 
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The proposed law change is unfair to the private shippers of the Nation, for 
it would give an identical shipper (called a forwarder) of identical freight 
lower rates for no reason other than that he or it was a “certificated” for- 
yarder. No private shipper could make or join in such a railroad cuntract. 
Small shippers who pool together to forward their freight are excluded. 


8. 3367 


Since S. 3867 would permit freight forwarders to acquire control of common 
carriers subject to parts I, II, or Il] of the act, then under present section 409 
a common ¢arrier truck line so controlled by freight forwarder, and such freight 
forwarder, could contract with respect to service and compensation. Under 
S. 3366 and 8S. 3367 the freight forwarder and a railroad controlled by a freight 
forwarder would likewise be free to contract without the limitation presently 
found in section 409. 

The basic considerations which governed Congress in the enactment of section 
411 (a) have not changed in any material respect. In its relations with the 
earriers which it utilizes for underlying transportation services, the freight for- 
warder is a shipper, and as such it routes or controls the movement of large 
amounts of freight. To permit forwarders to acquire control of carriers sub- 
ject to the act would, in our opinion, open the way to opportunities for discrimi- 
nation not only with respect to rates and charges, but also in respect of practices 
which would be difficult to control. For reasons above set forth and because 
of the fact that the enactment of such legislation would be against the public 
interest, as well as against the interests of carriers subject to parts I, II, and 
IIt of the act, the western railroads are opposed to Senate bills 3365, 3366, and 
3367. 









STATEMENT OF THE CHICAGO ASSOCIATION OF COMMERCE AND INDUSTRY IN OPPOSI- 
TION TO S. 3365 AND 3366 PROPOSING TO AMEND SECTIONS 409 AND 410 OF THE 
INTERSTATE COMMERCE ACT RELATING TO FREIGHT FORWARDERS 


The Chicago Association of Commerce and Industry, hereinafter referred to 
as the association, is opposed to the passage of S. 3365, proposing to amend sec- 
tion 410 of the Interstate Commerce Act by the elimination of subsection (d) 
which prohibits the Interstate Commerce Commission from denying an applica- 
tion for authority to engage in freight forwarder operations solely on the ground 
that such service will be in competition with the service of any other freight 
forwarder or freight forwarders. 

The association is also opposed to the passage of S. 3366 proposing to amend 
section 409 of the Interstate Commerce Act by adding to paragraph (a) a new 
paragraph permitting freight forwarders to enter into contracts with common 
earriers via railroad subject to part I of the act for compensation for linehaul 
movement of freight loaded in or on trailers or other containers and transported 
on railroad cars suitable for such use. 

The association is made up of 4,745 members, many of whom are shippers 
and receivers of freight via all types of carriers, namely, by air, highway, rail- 
road, water, express companies and freight forwarders. While there are some 
shippers whose business is limited primarily to carload, truckload or bargeload 
shipments and others who ship almost exclusively in small quantities, the 
majority ship in both small quantities and in volume lots. In 1953, a survey 
made by our industrial department showed that there are 14,011 manufacturing 
establishments located within the Chicago metropolitan area, as determined by 
the Bureau of the Census. Of this number 8,614 or 6114 percent employ less 
than 20 workers, and 12,265 or 87% percent employ less than 100 workers, thus 
indicating the large number of small manufacturers who depend to a large extent 
upon carriers handling small shipments. 

As a further indication of the importance of adequate transportation facilities 
for the handling of small shipments and the volume of such shipments from 
Chicago, rail carriers in 1955 forwarded 224,385 cars loaded with less carload 
shipments from Chicago to destinations throughout the United States. Similar 
records for truck transportation are not available, however, there are approxi- 
mately 450 motor common carriers operating from and to the Chicago district, 
and a large proportion of the tonnage handled by motor common carriers is in 
less truckload quantities. 
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The foregoing statistics do not include freight forwarder traffic of which there 
is a substantial volume, since forwarder cars are treated as carload shipments, 
althouch they consist of the same general type of small less carload and less 
truckload lots as those handled in rail merchandise cars and by motor common 
carriers. 

Our interest in the movement of less carload and less truckload traffic is not 
limited to shipments which move from Chicago to the large cities where so-called 
through service is available, but extends also to the small communities. Many of 
these small communities are not served by freight forwarders either because the 
volume is not sufficiently great to warrant the freivht forwarder in establishing 
service to these points, or is of such a character that the snread between the 
earload and the less-carload rate, or between the truckload and the less-truckload 
rate, is not sufficiently great to result in a profit to the freight forwarder when 
handling this type of traffic. We, therefore, need good service by rail, highway, 
and air and these earriers, actually performing the transportation service must 
have adequate volume and sufficient revenue to provide such service. Pavment 
of less than tariff rates and the handling of the higher rated and more profitable 
traffic by freight forwarders may adversely affect the revenue and volume of 
traffic of the railroads and motor carriers with resulting deterioration of service. 


8. 3365 


Senate bill 3365 proposing the elimination of subsection (d) of section 410 of 
part IV of the Interstate Commerce Act would give to a freight forwarder a vir- 
tual monopoly by preventing other forwarders from entering service between 
the same points. It can always be contended by a forwarder who has a certificate 
to serve a particular area, or particular points, that his service is adequate and 
that additional service is not needed. However, in our opinion, the shipping 
public is entitled to the benefits of competition and the mere fact that one freight 
forwarder has authority to serve a particular area, or particular noints should 
not he used as the sole ground upon which to deny an application for additional 
service. The additional service would establish competition between forwarders 
and thus provide the public with better service. The regulation of a monopoly 
is not a substitute for competition. 

It may he contended that competition does exist since the communities are also 
served bv railroads, motor carriers, the express agency and probably other car- 
riers, but this argument completely ignores the fact that the freight forwarder 
provides a dfferent tyne of service and in that area in which the freight for- 
warder can handle traffic at a profit there should exist the same kind of com- 
petition as thet which exists in the other areas in which the underlying carrier 
provides most of the service. 

Recentlv the Presidential Advisory Committee on Transport Poliey and Organi- 
zation made its report, the general theme of which was that “Federal policy 
should be amended (1) to permit greater relinnce on competitive forees in 
transportation pricing, and (2) to assure the maintenance of a modernized and 
financially strong system of common carrier transportation adeauate for the 
needs of an expanding and dynamic economy and the national security.” Presi- 
dent Eisenhower, in his state of the Tnion message, suhmitted to Congress 
Jannary 5, 1956, commended the fundamental purposes and objectives of the 
committee’s renort. 

The nronosed legislation here would have the direct onnosite effect, and would 
eliminate competition by denying authority to engage in freight-forwarded serv- 
ice solely on the ground that such service will be in competition with another 
freieht forwarder or freight forworders. 

There may be reasons why, in considering an application, the Interstate Com- 
merece Commission mav find that such service would not be in the public interest 
and deny the application, however, such denial should not he based solely on 
the fact that it would create comnetition with an existing freight forwarder. 
Competition between carriers should be encouraged and not discouraged and we 
respectfully urge the committee to recommend that S. 3365 do not pass. 


8. 3366 


Senate bill 3366 pronoses to add a new paravraph to section 409 (a) which 
would nermit freight forwarders to enter into contracts with common carriers 
by railroads subject to part T of the act for the services and instrumentalities 
of common carriers by railroad and the compensation to be paid for the linehaul 
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movement of freight loaded in or on trailers or other containers and trans- 
ported on railroad cars suitable for such use. 

The language “loaded in or on trailers or other containers and transported 
on railroad cars suitable for such use” is not entirely clear. It could be 
construed to mean that almost any continer used for the handling of freight 
could be loaded in or on a railroad car under contractual arrangements between 
the railroads and the freight forwarders. While the emphasis appears to be 
on freight loaded in trailers the phrase “or other containers” is almost the 
equivalent of providing for a general arrangement to transport all freight. 

The subject of freight-forwarder rates and services and freight-forwarder 
regulation has been before association Committees and its board of directors for 
many years. It has been the association’s position that freight forwarding is 
a function rather than a transportation service under which less-carload ship- 
ments are consolidated into carload or truckload lots and moved in carload or 
truckload lots from the consolidating point to a distribution point, thus pro- 
viding a coordinated and usually better service. Such operation is properly 
based upon the spread between the carload and truckload rates, on the one hand, 
and the less-carload and®less-truckload rates, on the other hand. When the 
freight forwarder departs from this basis of operation and obtains from an 
underlying carrier a rate lower than the tariff published rate, it departs from 
its proper sphere of operation and is improperly invading the recognized field 
of the underlying carrier. 

While the freight forwarder has attributes of a common carrier when 
dealing with the shippers who use its services, the relationship of the freight 
forwarded to the underlying carrier is that of a shipper. It is, in our opinion, 
not in the public interest and not in the interest of developing a sound national 
transportation system to permit a freight forwarded to enter into a contract 
with an underlying carrier at rates lower than the underlying carrier charges 
the shipping public when the freight forwarder competes directly with the 
underlying carrier for the same traffic. The forwarder does not actually trans- 
port any traffic, but employs the services of existing transportation agencies 
with which it is in direct competition. The lower the rate which the freight 
forwarder pays to the underlying carrier the more traffic it can take away from 
such underlying carrier. Furthermore, when forwarders pay underlying carriers 
less than the tariff published rate for the services which they receive, other 
shippers using the same underlying carriers, under similar conditions, are re- 
quired to pay higher rates. 

Briefly stated, our objections to 8S. 3366 are: 

1. If the bill is enacted, it will operate against the development of a sound 
national transportation system. It is inconsistent to permit the underlying 
earriers, that is, the railroads, motor carriers, and carriers by water subject 
to parts I, IT, and IIT of the act, to provide a lower charge for transporting 
freight for a freight forwarder (their competitor) than when they transport 
the same kind and quantity of freight under similar circumstances and condi- 
tions for a shipper (their customer) direct. 

2. That while the freight forwarder has many characteristics of a common 
carrier in relation to the shippers and receivers which he serves, in relation 
to the carrier, that is, railroads, motor carriers, and carriers by water, the 
freight forwarder is a shipper. The freight forwarder does not actually trans- 
port any triffic, but acts as a broker or agent in the assembling and distributing 
of less than carload and less than truckload shipments employing the under- 
lving common carriers for this purpose. His actual business relationship with 
the underlying carriers is identical to those of a shipper. 

3. That the reduced rates to the freight forwarder by special contracts made 
possible under the proposed legislation would result in increase in the rates 
on nonforwarder traffic, that is, the traffic which remains with the railrond. 
Because of the method of operation and the basis on which the rates which 
the forwarded charges the shipping public are made, such increased rates on 
nonforwarder traffic may result in increases to the shippers who use freight 
forwarders. The general revenue level of the underlying carriers must be 
maintained if they are to furnish the public with adequate and efficient transpor- 
tation service. When the revenue is reduced by providing lower rates to the 
freight forwarder segment of the traffic, an increase in other segments of the 
traffic is bound to occur. This is particularly objectionable when it is remem- 
bered that the freight forwarder transports largely high-rated traffic leaving 
the lower-rated and less-desirable traffic to the underlying carriers. 
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4. That the bill provides that the Interstate Commerce Commission may pre- 
scribe just, reasonable and equitable terms and conditions or compensation when- 
ever it is of the opinion that any such agreement will be unjust, unreasonable, 
inequitable, or unduly prejudicial or preferential; such provision applies only to 
conditions as between the parties to the contract. Other carriers as well as 
shippers have no standing before the Commission in a determination of the 
question of reasonableness and lawfulness of such agreements and it is question- 
able whether there is any basis for a tinding that such agreements are unreason- 
able, inequitable, or preferential as between the parties thereto since they must 
be entered into voluntarily. 

5. That because of the large volume of traffic controlled by the freight forward- 
ers, there is a strong tendency on the part of individual carriers in bidding for the 
forwarders’ business to establish unduly low rates. That is, rates which are 
below the tariff-published rates charged the shipping public. When such rates 
are established by individual carriers, competition will force similar reductions 
by other carriers and may even result in still lower rates in order to regain traffic 
lost to the first carrier. A rate war for this large volume of traffic can easily 
develop and this would be detrimental to the underlying carriers, shippers, and 
freight forwarders alike. 

6. That freight forwarding is a function and has been carried on for many years 
on basis of the spread in rates between the less-than-carload or less-than-truck- 
load rates of the underlying carriers, on the one hand, and the carload and truck- 
load rates charged for the consolidated movement by the underlying carriers, on 
the other hand. As a result of general increases in rates since 1946, the rail 
spread in rates has been tremendously increased to the benefit of the freight 
forwarder. Less-than-carload and less-than-truckload rates have been increased 
much more than have the carload and truckload rates. For example, the spread 
in rates, using commodities rated first class in less carload quantities, on which 
the freight forwarders operated between New York and Chicago on June 30, 
1946, was 51 cents. Since then, as a result of general increases in all rates the 
margin on which the forwarder operates is now $2.19. With such an increase in 
the margin on which the forwarder operates there is no need to grant the freight 
forwarder special concessions in the way of further reduced carload rates on the 
assumption that it is necessary for the freight forwarder to remain in business. 

We respectfully but most earnestly urge that in the interests of maintaining 
a sound and efficient national transportation system for the public, the committee 
disapprove S. 3366. 





STATEMENT BY LEE J. QUASEY, COMMERCE COUNSEL, ON BEHALF OF THE NATIONAL 
LIVESTOCK PRODUCERS ASSOCIATION, AMERICAN NATIONAL CATTLEMEN’S ASSOCI- 
ATION, AND THE NATIONAL WOOL GROWERS’ ASSOCIATION IN OPPOSITION TO S. 3365, 
S. 3366, AND S. 3367 


The above-mentioned organizations are voluntary associations of livestock 
producers, more particularly described as follows: 

The National Livestock Producers Association is a cooperative association and 
represents approximately 555,000 livestock growers and feeders in the livestock 
producing areas of the country; it is primarily composed of 22 cooperative live- 
stock associations that are engaged in selling and buying livestock on over 86 
livestock markets and other points throughout the United States. 

The American National Cattlemen’s Association is a voluntary nonprofit organ- 
ization of livestock producers of the United States, with principal membership in 
the 18 Western States and executive office at 515 Cooper Building, Denver, Colo. 

The National Wool Growers’ Association is a voluntary nonprofit service 
organization sponsored and supported largely by woolgrowers’ associations of the 
States of Arizona, California, Colorado, Idaho, Montana, Nevada, Oregon, Texas, 
Utah, Washington, western South Dakota, and Wyoming, with some individual 
members in other States, and executive office and postoffice address at 414 Pacific 
National Life Building, Salt Lake City 1, Utah. 

The livestock producer members of these associations are vitally interested in 
the above bills from the standpoint of the effect they would have on over-the- 
road carriers by railroad, by highway, and by water. 

Being primarily interested in the transportation of livestock and the products 
of livestock, the transportation of other farm products from producing areas into 
consuming channels and in the transportation of farm supplies primarily in 
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carload and truckload quantities, the members of these associations have a direct 
interest in the continued improvement in efficiency and stability of the common 
carriers engaged in over-the-road transportation. 

Fundamentally the relationship between the forwarder and an over-the-road 
earrier is that of a “shipper” and a “carrier.” The forwarder engages in as- 
sembling small lots of merchandise and other commodities and shipping them 
either in truckload or carload lots by either motor carriers or rail carriers re- 
spectively, to certain destinations and then distributing the individual shipments 
to the various consignees. 

After careful study of the provisions of these bills with due regard to the public 
interest, we are of the opinion that they should not be enacted into law for 
reasons more particularly stated with reference to each bill. 


8. 3365 


This bill proposes to eliminate Subsection (d) of Section 410 of the Interstate 
Commerce Act, viz: 

“(d) The Commission shall not deny authority to engage in the whole or any 
part of the proposed service covered by any application made under this section 
solely on the ground that such service will be in competition with the service 
subject to this part performed by any other freight forwarder or freight for- 
warders.” 

This would give a forwarder a virtual monopoly because with that paragraph 
eliminated a freight forwarder could, altogether too successfully, oppose an 
application for a permit to operate as a forwarder by another party. 

Subsection (d) is a limitation on the provisions of subsection (c) that relates 
to the issuance of a permit which is a prerequisite to engaging in the operation 
as a freight forwarder. 

The pertinent part of subsection (c) is as follows: 

“(e) The Commission shall issue a permit to any qualified applicant there- 
for, * * * if the Commission finds that the applicant is ready, able, and willing 
properly to perform the service proposed, and that the proposed service, * * * 
is or will be consistent with the public interest and the national transportation 
policy declared in this act; * * *.” 

It is clear that repeal of subsection (d) would give the Interstate Commerce 
Commission a power it does not now have, viz: to deny an application for a 
permit on the ground that such service would be in competition with others 
similarly engaged. 

The compensation paid by forwarders to the common carriers for shipments 
made by them over the lines or facilities of such common carriers is the same 
as that paid by other shippers, except for transportation by motor carriers for 
distances not over 450 miles under provisions of section 409 (a) of part IV 
of the act. 

Forwarders, who are also referred to as carloading companies, that are operat- 
ing today have permits that cover large areas of the country. This is especially 
true of the large forwarder companies that operate on a regional or a national 
basis. 

According to the latest available statistics (Interstate Commerce Commission 
Statement No. 546, for 1953), there were 61 class A forwarders with a total 
revenue of $381.7 millions. 

Sixty-five percent or $246.5 millions was received by 4 of the largest forwarders 
and 96 percent, or $365.7 millions, was received by 22 of the largest forwarder 
operators. 

This shows the extent to which the business is already concentrated in the 
hands of a relatively small group of 22 operators that receive 96 percent of 
the total revenue, leaving 4 percent to be shared by 39 smaller operators. 

Furthermore, considering the fact that forwarders, especially the larger ones, 
confine their activities to carefully selected sections of the country, affording 
the best prospect of obtaining a large volume of business and strictly limit 
their services to the handling of the most lucrative classes of commodities; they 
leave the undesirable areas to be served and the light and bulky commodities to 
be handled by the regular common carriers of railroad and motor truck. In view 
of this, it appears that it would be against the public interest to make the existence 
of alleged competition a bar against the entry of others into the forwarder 
field. 

Therefore we believe Congress in its wisdom should retain the open door policy 


of subsection (d) : that an application for a forwarder permit shall not be denied 
for competitive reasons, 
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8. 3366 


In this bill the addition of a new section to subsection (a) of Section 409 of the 
Interstate Commerce Act, as follows: 

“(2) Nothing in this Act shall be construed to prevent freight forwarders 
subject to this part from entering into or operating under contracts with common 
carriers by railroad subject to part I of this Act, governing the utilization by such 
freigh forwarders of the services and instrumentalities of such common carriers 
by railroad and the compensation to be paid therefor, for line-haul movement of 
freight loaded in or on trailers or other containers and transported on railroad 
cars suitable for such use: ’rovided, That in the case of such contracts it shall 
be the duty of the parties thereto to establish just, reasonable, and equitable 
terms, conditions, and compensation which shall not unduly prefer or prejudice 
any of the participants thereto and shall be consistent with the national trans- 
portation policy declared in this Act.” 

Obviously this would give freight forwarders the right to enter into contracts 
with railroads for compensation on a lower basis than the regularly established 
rates available to all shippers, the integrity of which is fully protected by the 
Elkins Act. 

While subsection (a) of section 409, permits contracts for compensation be- 
tween forwarders and motor carriers it has some important restrictions, viz: 

1. That such lower contract rates are applicable to truckload lots under 
450 miles in length: and 

2. That for distances for 450 miles or more the contract rates shall not be 
less than rates or charges established under part IT of the act. 

It should be observed that the so-called qualifying provision in the bill as pro- 
posed is expressed in very general language. It is definitely repugnant to the 
provisions of the Elkins Act and otherwise against the public interest. 

In general, a truckload or a carload of traffic tendered by a forwarder for 
transportation by a common e¢arrier is not entitled to any more favorable treat- 
ment than a similar shipment tendered by any other shipper. 

In a proceeding entitled, “Freight Forwarders, Motor Common Carriers, Agree- 
ments” (272 1. C. C. 413), decided in 1948, where the terms and conditions, includ- 
ing the determination of compensation, for the use by freight forwarders the 
services of common carriers by motor vehicle were fully considered. The Com- 
mission at page 450 of its 65-page report made the following statement that is 
especially pertinent here, viz: 

“When forwarders operate under agreements in the handling of terminal to 
terminal traffic by which they obtain transportation from motor common carriers 
at compensation less than would accrue under the tariff rates of the latter, they 
depart from their proner sphere as transportation agencies, and are improperly 
invading the recognized field of other carriers. This is contrary to the National 
Transportation Policy.” 

Subsequently, section 409 was amended by the Sist Congress in 1950 permitting 
contract rates between freight forwarders and motor carriers on a lower basis 
for distances up to 450 miles with certain important restrictions. That is the 
wav the law stands today. 

The trend toward more favorable treatment of forwarder shippers under part 
TV of the act than other shippers under similar circumstances has gone too far 
already. 

We strongly urge that it not be extended to railroads in connection with trailer 
(or other container) on flatcar operation. 

Bearing in mind that relationship between a freight forwarder and a railroad 
is that of a shinper and carrier, we strongly urge that freight forwarders should 
not be accorded any greater advantage in the matter of rates and charges than 
that available to other shippers under similar circumstances. 

To do so wonld lead to unwarranted reduction in rail revenues, and undue dis- 
crimination against other shippers. 


$v complete revision of subsection (a) of section 411 of the act, this bill pro- 
poses to strike down the prohibitions and restrictions against a freight forwarder 
under part TV acquiring control of a carrier under part I, II, or IIT, and specifi- 
cally make any such acquisition lawful. 
This is a proposal of unparalleled audacity, and contrary to the public interest. 
It would contravene and confound the basic principles on which regulation 
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of common earriers of the various types and consequently of the freight for- 
yarders was founded. 

It would lead to a scrambling of our national transportation eggs (under 
parts I, II, III, and IV) beyond a hope of redemption. 

We wish to emphasize again that the relation of a freight forwarder under 
part IV to any common carrier under part I, II, or III, is inherently that of a 
shipper. 

Freight forwarders have voluntarily entered their particular field of service 
in assembling small shipments, consolidating them into carloads, or truckloads 
and then shipping them via regular common carriers by railroad or by highway 
vehicle to a certain destination for distribution to the various consignees in such 
consolidated shipment. 

It appears that, notwithstanding the 450 mile limitation of contracts between 
forwarders and motor carriers, because a large volume of forwarder traffic moves 
for substantially greater distances, active and effective competition prevails be- 
tween the rail carriers and the motor carriers for the freight forwarder traffic. 
We believe that that situation should not be impaired or destroyed. 

Acquisition of control over either rail or motor carriers by some of the most 
powerful forwarders could seriously affect the competition between the different 
classes of common earriers as it exists today. 

The combined interests of forwarder controlled common carriers would defi- 
nitely deteriorate if not destroy the highly desirable competitive situation that 
prevails under the policy where each type of service operates within its respective 
sphere. Since it is recognized that more rather than less competition is highly 
desirable in the public interest, freight forwarders should not be permitted to 
acquire control over any of the common carriers whose services they must of 
necessity make use of along with other shippers of the Nation. 

To do so would lead to serious and far-reaching complications and be detri- 
mental to the public interest. 


STATEMENT OF LOUIS SCHRAMM, JR. 


Mr. Chairman and gentlemen of the subcommittee, my name is Louis Schramm, 
Jr. Iam chairman of the Eastern Highway Transport Conference, an organiza- 
tion made up of over-the-road common carriers domiciled east of the Mississippi 
River. 

I would like to take this opportunity to protest and oppose on behalf of the 
conference, Senate bills S. 3366 and 8. 3367. The first of these bills would amend 
the Interstate Commerce Act to allow freight forwarders to enter into negotiated 
contracts with railroads in the so-called piggyback transportation of truck 
trailers on flatcars. The second would amend subsection (a) of section 411 of 
the act to authorize freight forwarders to acquire control of common carriers. 

In the 4 years since our conference was founded, we have fought a continuous 
battle against practices which we felt were aimed at the destruction of motor 
common earriers. Our activities have taken us into almost every State in the 
East and have necessitated a close study of the many pieces of legislation which 
would affect the competitive status of the various types of commercial trans- 
portation. 

For many years, American shippers have wondered and puzzled over the con- 
flict between the railroads and truckers. Many have asked why these differences 
could not be resolved in the interest of a sounder national transportation industry. 

Many of our members today are litigants in two Federal actions in Philadelphia 
District Court which concern practices they feel were aimed at the destruction 
of over-the-road transportation. One of the suits asks S250 million and is 
filed against the eastern railroads. A counteraction by the latter asks $120 
million damages from the truckers. Without going into detail as to the issues 
involved, I may say that they concern attemps, on State and national levels, 
to bring about legislation which would have the same devastating effect as 
the two measures proposed. 

The Eastern Highway Transport Conference, despite these lawsuits, is a 
member of the Council of Eastern Rail and Truck Common Carriers (CERT), 
an organization made up of 7 eastern railroad presidents and 7 representatives of 
trucking firms in the East. The council was formed for the purpose of resolving 
differences which long have existed between these two major branches of our 
transportation industry. On many of the issues, we have been able to make some 
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progress. Others remain as controversial today as they were at the formation 


of CERT. 

The first major project of CERT after its formation was a study of piggy- 
backing and the appointment of engineering committees to determine the types 
of flatears and trailers best suited for the operation. Out of these discussions 
and studies has grown, in one field at least, a more amicable relationship be- 
tween the rails and truckers. 

Today, both railroads and trucking operators are aware that piggybacking 
offers them a common ground upon which both can meet and benefit. The 
passage of S. 3366 would, in effect, wipe out all the progress thus far gained 
in this phase of transportation and would threaten both the railroads and the 
truckers with a program of rate destruction by the freight forwarders which 
conceivably could kill piggybacking altogether. 

Basically, of course, the position of the Eastern Highway Transport Con- 
ference has been that of the American Trucking Associations. Our position on 
bills S. 3366 and S. 3367 does not deviate from the policies enunciated by ATA 
before this subcommittee. We feel. with ATA, that S. 3366 could accomplish 
nothing but the destruction of tariff rates in piggyback operations, which have 
grown so in the Hast in recent years. Alo with ATA, we are opposed to 8. 
3367 because it would allow freight forwarders to gain an unfair competitive 
position in relation to that of the truck common carriers and could lead to 
chaos in the transportation industry. 

These two positions have been well expressed by Mr. John V. Lawrence, manag- 
ing director of ATA, and Robert J. McBride, executive director of the Regular 
Common Carrier Conference of ATA, however, and I see no reason to repeat 
them here. 

I should like to point out. however, that Fred Carpi, testifying before this 
subcommittee in behalf of the major eastern railroads, also opposed these meas- 
ures, citing many of the same objections enunciated by Messers. McBride and 
Lawrence. 

I respectfully request the members of this subcommittee to reject the 2 pro- 
posed bills as potentially destructive to both the railroads and trucking, the 
2 principal branches of America’s transportation system. 


STATEMENT OF A. A. Smitu, Vice PRESIDENT, Easr TEXAS Motor FREIGHT, 
DaLvas, TEX. 


Mr. Chairman and gentlemen of the committee, my name is A. A. Smith; I am 
vice president of East Texas Motor Freight, Dallas, Tex. Our company is a 
common carrier of general commodities under certificates MC—41482 and subs as 
issued by the Interstate Commerce Commission. 

Our company wishes to register its opposition to S. 3366, a bill which seeks 
to amend section 409 of the Interstate Commerce Act to permit freight forward- 
ers and railroads to enter into contracts involving transportation of trailers on 
flatcars, and S. 3367, a bill which would amend section 411 of the act so that 
freight forwarders would be authorized to own and operate common carriers 
subject to parts I and II of the act. 

Like other common carriers of general commodities, our company is in compe- 
tition with innumerable motor carriers, with railroads, and with freight for- 

yarders for the transportation of freight offered by the numerous shippers in 
the territory we serve. This freight is of tremendous importance to us and 
anything which affects the volume or pricing of this traffic and service is of vital 
concern to us. Likewise, any change in legislation which affects our operation 
is of important concern to my company. It is our studied opinion that both these 
bills will affect us seriously and would be of great detriment to our company. 

Our industry—motor common carrier—prior to passage of the Motor Carrier 
Act had entered into private rate agreements with shippers of all types, including 
forwarders. Since these rates were private, they were, of course, not published. 
However, when part II of the act became effective regulated motor carriers 
published their rates, filed them with the Commission, but, to safeguard their 
relations with the forwarders, the motor carriers filed proportional rates for this 
service. Thus, on this traffic, there was established an exception to the law 
and requirements affecting all other common carrier-shipper rate relationships. 
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The Commission, inquiring into the status of this motor-forwarder relation, 
found the proportional rates unlawful and court procedure ensued. The effect 
of the Commission’s findings, however, was postponed and ultimately, in 1942, the 
Forwarder Act, part IV, was passed, and assembly and distribution rates were 
allowed between motor carriers and forwarders by section 408 of that law. The 
forwarders, however, sought from Congress for line-haul transportation the 
same concession rates as were available under assembly and distribution pro- 
vision of section 408. It was not, however, until 1950 that the statute was so 
amended as to permit contracts or hidden rate agreements between motor 
common carriers and forwarders. 

Despite the best intentions of those who appeared before Congress in 1950 
and despite the intentions of Congress itself, the provisions of section 409 have 
not worked in the public interest, and they have not worked in the interest of 
the motor carriers generally who have participated in the rate arrangements 
thus provided. Moreover, it is seriously doubtful if shippers other than shippers 
using forwarder services have been equitably treated by virtue of the practices 
inevitably flowing from the terms of this section. And the Interstate Commerce 
Commission has since, in its 1955 annual report, expressed great difficulty 
encountered in administering section 409 and in achieving for shippers and 
carriers the congressional objectives of the national transportation policy. So 
great is the difficulty encountered that in that report they recommend amend- 
ment of the statute. 

In 1950, when section 409 was enacted, the forwarders did not publicly state 
any need for similar contract rates with the railroads. However, the forward- 
ers have continuously sought legislation which would further extend the area 
of the concession rates. This effort will undoubtedly continue for a long time. 

While in S. 3366, when piggyback service is mentioned, it is quite apparent 
to anyone who has followed this proceeding to realize the real goal is to secure 
contract rates on boxcar traffic. 

We emphatically believe that most objective observers of transportation will 
agree that what has proved a failure in the regulation of motor-forwarder rela- 
tions will likewise prove a failure in rail-forwarded relations, and it is certainly 
to be expected that difficulties arising from permitting contract arrangements 
between the railroads and forwarders in piggyback setrvice will appear in- 
evitably in ultimate relations between these two agencies in rail boxcar service. 
It is only another legislative step that will be required to induce the Congress 
to grant the same rate concessions on boxcar traffic that is here sought on 
piggyback service. 

Specifically, in regard to S. 3367 we wish to point out that all the motor car- 
riers operating in the Southwest have on numerous occasions opposed railroad 
effort to secure operating authorities over the highways. In harmony with the 
position of the industry these carriers have maintanied that no service, other 
than one which is auxiliary to or supplemental to their own railroad operations, 
should be granted. With railroads authorized to own and control forwarders 
as the situation is today with the addition that forwarders be permitted to own 
and control motor carriers as is here sought, we would soon find the railroads 
owning trucklines rendering service totally unrelated to their railroad service 
and owning forwarders in competition with both. 

This Nation now enjoys the finest transportation system in the world, and I 
submit that much of the credit for this is due to the adoption by the Congress 
of the philosophy set forth in the Panama Canal Act. It is my considered 
opinion that the public interest will best be served by having each mode of 
transportation devote its energies in its own field rather than to have monopo- 
lies take over all the varying types of carriers. 

I heard the testimony offered by Witnesses Carpi, Lawrence, and McBride and 
do not wish to repeat matters covered by them. Suffice it to say that I am in ac- 
cord with the views they have expressed on the bills here mentioned, and adopt 
those views as my own. I consider these views sound, adequate, and eminently 
in the public interest. 

In view of the foregoing, I urge that the committee report unfavorably on 
these bills, and that if any change in legislation is recommended, it will be in the 
direction of strenthgening the statute in those provisions which these bills 
would obviously weaken. 
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